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COMPLAINT IN ACTION 

, for declaratory judgment 

UNITED STATES DISTRICT COURT 

S 9 UTHERN DISTRICT OF NEW YORK 1 

x 

JOSEPH W. HALEY and HENRY WHITNEY, : 

as Trustees of the INTERNATIONAL 
ASSOCIATION OF BRIDGE, STRUCTURAL 
AND ORNAMENTAL IRON WORKERS LOCAL 417, 

TRAINING AND EDUCATION FUND, : 


Plaintiffs, 

-against- 

ROBERT PLATNICK, Trustee of the 
INTERNATIONAL ASSOCIATION OF BRIDGE, 

STRUCTURAL AND ORNAMENTAL IRON WORKERS 
LOCAL 417, TRAINING AND EDUCATION FUND 
and JOSEPH ALBENDA and WILLIS C. ROSE, 
former Trustees of the INTERNATIONAL 
ASSOCIATION OF BRIDGE, STRUCTURAL 
AND ORNAMENTAL IRON WORKERS LOCAL 417, 

TRAINING AND EDUCATION FUND, 


ACTION 

FOR 

DECLARATORY 
JUD C MLNT 

civ: ^ 

L1*M 


and 

WILLIS C. ROSE, Individually, 


Defendants. : 
------ -x 


1« The instant action is for Declaratory Judgment 
pursuant to 28 U.S.C. 2201, in respect to rights, duties 
and responsibilities of Trustees and for-mer Trustees of 
the International Association of Bridge, Structural and 
Ornamental Iron Workers Union, Local 417 Training and 
Education Fuad, a Trust Fund created pursuant to 20 U.S.C. 
186 . 
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2. Jurisdiction is predicated on the feet that sub¬ 
stantially nore than $10,000 is involves! as to the matter 
v actually sought to be reviewed and concerning which a 

Declaratory .judgment is sought, and because the relief 
sought is by reason of Federal statutes and rights and 
responsibilities thereunder and with respect to claimed 
violations of 29 U.S.C. 186. 

3. That during May and June 1973 and for some 
time prior thereto, Richard Platnick .and Joseph Albenda 
were Employer Trustees and William Mims and Willis C 
Rose were Union Trustees of the Training and Education 
Fund aforesaid, hereinafter referred to as the Fund. 

4. That the Declaration of Trust is annexed 
hereto as Exhibit 1. 

5. That said Fund is an apprentice Training 
and Education Fund. That approximately 15 apprentice 
members of the local Union enroll in the Training Fund 
Program each year for a three-year period or an approxi¬ 
mate total enrollment of between 35 and 45 apprentices. 
T hat instruction classes are held four nights a week with 
three paid instructors, each teaching two nights a week. 
The school is open from September to April with vacation 
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periods during that time. That prior to the creation of 
the Fund, and since, there has been a Joint Apprentice 
Committee generally concerned with the selection of appren¬ 
tices. Examinations as- to competence are conducted by 
the instructors. That since the beginning of the Fund 
several years ago, the Joint Apprentice Committee has pro¬ 
vided all administration that was necessary (which is 
minimal) and such administration has been and is currently 
being performed by such Joint Employer-Union Apprentice 
Committee. 

6 . That prior to June 30, 1973 and for some time 
thereto Willis Rose was President (an elected non-salaried 

, ,9—' position) and William Mirrens, Business, Agent (an elected 

salaried position) of the the local Union. 

7. That prior to May 4, 1973, Willis C. Rose 
was employed by the local tfnion as a salaried Assistant 

. (V •> 

Business Agent, a position created and terminable by action 
of the local Union membership. 

8. That on May 4, 1973, the membership terminated 
(X. the employment of Willis C. Rose as Assistant Business Agent. 

9. That at the local Union Executive Board Meeting 
of May 4, 1973, subsequent to the termination of his services 
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as Assistant Business Agent by the membership, Willis C. Rose 
then advised the Executive Board members in words or in sub¬ 
stance that he would grab everything that there is, the 
language in context intended to mean and so understood that 
he would retaliate against his loss of employment as Assistant 
Business Agent and assure himself of other remuneration one 
way or another. 

10. That immediately subsequent to May 4, 1973, 
Willis C. Rose visited Richard O'Hara, Esq., an attorney 
in the law firm serving as General Counsel to the Fund and 
requested and required of him that a contract of employment ' 
be drawn up as Fund Administrator for a term of five years 

at foreman's salary with payment by the Fund for his coverage 
by the other Funds covering other employee members of the 
Union, generally for instance, the Pension and Welfare Fund 
and providing for Fifty Dollars ($50.00) car expenses and 
Fifty DolJars ($50.00) personal expenses allowance. A 
copy of such contract is annexed hereto as Exhibit B, 
except that modifications indicated by different type 
were made thereafter. 

11. That a Union election for President and 
Union Business Agent and other local Union officers was 
scheduled for June 30, 1973. 
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12. That Willis C. Rose, the then incumbent 
was opposed for President by Joseph W. Haley and others; 
William Mims, the then incumbent Business Agent was op¬ 
posed by Floyd Marks for Business Agent. 

13. That Willis C. Rose stated after the 
drawing of the contract of employment and before its exe¬ 
cution, that he. Rose, was holding the job as Administrator 
of the Fund in abeyance as security if he should lose the 
election for President. 

14. That prior to May 29, the purported date 
of execution of the contract of employment and in order 
to induce the then Trustee, William Mims, to sign such 
contract, Willis C. Rose stated that if Mims would not sign 
the contract, he. Rose, as Chairman of the Fund would ap¬ 
point another Trustee in his place and have him sign the 
contract. 

15. That further and prior to the signing of said 
employment contract by William Mims, then a Trustee, the said 
Willis C. Rose threatened that if he, William Mims did not 
sign said contract, he, Rose, would run against him for 
Business Agent or campaign against him in the then sched¬ 
uled election. 
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16. That by reason of such threats, the 
said William Mims was induced to sign such contract of 
employment. 

17. That at .the June 1 meeting, the then 
candidate for President, Joseph Haley, requested that 
th» Trustees should take no action of any kind until 
after the election then to be held on June 30, 1973. 

18. That at the membership meeting of June 1, 

1973, Willis C. Rose stated to the members that he had been 
offered employment as Fund Administrator but had not accepted 
such employment, although the contract is dated as executed 
on May 28, 1973 and marked thereon "accepted" by Willis C. 
Rose. 

19. That prior to the execution of said contract 
of employment, Willis C. Rose stated to Employer Trustee, 
Joseph Albenda, that if he, Albenda, did not sign said con¬ 
tract, he. Rose, would run for Union office of Business 
Agent and as the paid Union officer responsible for the 
administration of the Union contract, that he, Willis C. 

Rose, would make it difficult for Joseph Albenda as an 
Employer working under and within the terms of the Union 
contract. 
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20. That the contract of employment of aforesaid 
was caused to be consummated by reason of fraud, duress 
and threats of Willis C. Rose. 

21. That the purported date of employment of 
said Wiilis C. Rose as Fund Administrator under the contract 
aforesaid was July 2, 1973. That for the months of July, 
August, September and October, the said Willis C. Rose pur¬ 
ported to render services to the Fund but in fact rendered 
no services and instead wasted the assets of the Fund. 

The apprentices were not visited or assisted in their train¬ 
ing or development by said Willis C. Rose and the instructors 
were not aided or assisted in the administration of the Fund 
by the said Willis C. Rose for the months aforesaid. 

22. That there was and is no need or proper 
justification for a Fund Administrator, the Fund having 
been generally wel1-functioning for several years prior to 
July 2, 1973 and such minimal administration as was required 
was rendered by the three instructors and the Joint Appren¬ 
tice Committee.. 

23. That the contract of employment aforesaid 
was but a means of providing unnecessary employment and 

remuneration for a Union member and then Union official. 

% 
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24. That the said Willis C. Rose on his own 
authority, acting alone, directed the preparation of the 
contract of employment. 

25. That at the time, Willis C. Rose was himself 

(| 

a Trustee and Chairman of the Fund and therefore in such 
capacity as a Trustee and as Chairman acted to employ himself 
as an employee as a Fund Administrator. 

26. That under the circumstances aforesaid 
mentioned, the said Willis C. Rose, as Trustee, violated 
his Trust responsibilities in acting,as a Trustee to employ 
himself as an employee of the Fund, 

27. That for such aforesaid, the contract was 
but a means of, and if continued, would continue to be a 
means of using Employer contributions to the Union Welfare 
Fund as a disguised means of paying such money to a Union 
member and former official. 

28. That such payments as aforesaid would be a 
fraud upon the Fund and its continuance would be a breach 
of the fiduciary relationship owed by the Fund Trustees 
to the beneficiaries of such Fund. 

29. That no minutes of the Trustees acting to 
employ the said Willis C. Rose was ever taken by the Fund 
Trustees; that there was no meeting of the Trustees as 
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required by Article 7 of the Trust instrument nor any 
decision made by the Trustees in respect to the hiring of 
Willis C. Rose 33 a Fund Administrator in accordance with 
the manner for making decisions by Trustees as provided by 
Article 7 of the Trust instrument. 

30. That no written notice of any purported 
action of the Trustees in respect to the purported hiring 
of the said WiJlis C. Rose as a Trustee was ever given to 

the Trustees as required by Article 7 of the Trust instru¬ 
ment. 


31. That for the reasons aforesaid, the 
contract of employment was never properly authorized or 
ratified. 

0 

32. That all of the above would be a violation 
of the express provisions of 29 U.S.C. 186. 

WHEREFORE, Judgment is sought declaring such 
contract of employment void and of no effect and in viola¬ 
tion of law and restraining the Trustees from effectuating 
such contract of employment or making any payments thereunder. 



J0HN R. HAROLD, ESQ. 

50 Broadway 
New York, New York 10038 
(212) WO-4-2820 

Special Counsel to Union Trustees 
of Local 417 Iron Workers Training 
and Education Fund. 
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TO: Granik, Garson, Silverman 
& Nowicki, Esqs. 

120 North Main Street 
New City, New York 10956 
(914' 634-8822 
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. . Thu undersigned, being all of the Trustees of '’Iren . 

. « • • • . 

'* ‘.Workers' Local No, 417 Apprenticeship Training Funds" presently 

» w *. ' .. 

Jl. •! * . ’ • . • * • « 

'c' in office and acting as suct\ undur an Agreement and Declaration 
..'..of Trust dated as of September 8, 1907, by and between Iron 

•f M K *. 

Workers* Local 417 of the International Association of Bridge, 

' . t: 

Structural and Ornamental Iron Workers, Hudson Valley Coirtruction 

Employers Association, Master Builders Association of Dutchess 

• * 

, x - County, Inc',, C 3 tskill Mountain Contractors' Association, Inc. 

i.; * 

and Contractors and Suppliers Association of Roc.kiand County, 

‘ Inc., hereby amend Article VII, Section 1 of the said Agreement 

v 

and Declaration of Trust so that as amended, it shall read as 
follows: 

"Section 1. The Trusteec in their collective 
capacity shall be known as Iron Workers' Local No. 417 
Training and Education Fund -and may conduct the business 
of the Trust in that name." 

FURTHERMORE, the words "iron Workers' Local No. 417 

• # • * 

•. Apprenticeship Training Fund" appealing anywhere within the 

• said Agreement and Declaration of Trust shall hereafter be con¬ 
strued as "Iron Workers Local No. 417 Training and Education 

• . * 

* Fund". 
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IN WITNESS- WHEREOF, the parties hereto have executed 


this document on the 19th day of November , 1971, 
effective as of the ^ st ’ day of July f 1971. 

EMPLOYER TRUSTEES UNION TRUSTEES 



EXHIBIT 1 
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WC-'-L USTXOII I T 0. 4? 7 APFHF 7C>.CEflHr s 

Aia# T0:'in>»G m r T * 
Acusirdtir /.i© D-iCL. / .iiAiic:i 0 / tp»j w 


TIII3 ACKLJ12ITI AND DNSIAR/VlClT 07 TRUST redo end . ' 

! entered into thio day of , 19r , 7# eTfeetive 

J; February 1, 1967, by end auon^ LOCAL KO. 417, INTERNATIONAL 
ASSOCIATION 0? BRIDCS, CTIltJ jTUHAL AMD GIUTII^hrAb ir.9ir.JOIUHi.A ' ( 
jl likCITLCUKERS DISTRICT CC’JNCIL Cj Ci«A!.'.T r Jl HT.J YOIill AID VICINITY 


|j (hereinafter called the 'Union"), HUDCOM VALLEY COL'P.'aiCiTON 
EMPLOYERS ASSOCIATION, MASTER LUIL02RS ASSUCIATICN CO DUTCHESS* 
COUNTY, INC., CATSIvILL MOUNTAIN CONTRACTORS ASSOCIATION, INC. am 
|j CONTRACTORS A*'© SUPPLIERS ASSOCIATION OE ROCKLAND COUNTY, UvA, 

•; (hcxolraftcr called, collectively, the "Acoociationo"), WILLI/!! I 

|t 

l MIMS, IJILLXS C. HOG!}, RUDOLHI LTiUSS and FRATTCIS X, MASCOLA cp 

• Truoteco: 

i, 

• * 

j' WHEREAS, the Union Lee executed collective br.rgainJnp 

il 

jj ogrecicnta wita tho Asaociaticrn and V7ith other exeployern who ere 

t 

j| cot mejoberc of the Aaeociaticno (mc.-nbern of tho Ao see lotion?] rr.d 
all other ersployero who have or hereafter entor into collective 
barcainlnij njrecnenta viith the Union evo hereinafter called 
"Eaployora"); and 
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UEERBAS, tnid collective bargaining agreements provide 

for tho cotnbliofcncnt of an Apprenticcohip Training Fund 

I* flnaoccrt b y Bnploycro’ contributlona of n fixed dollar axocurt 

jj ° nCO dUrlnfJ th0 terrj <* tho now current. Collective EargainLng 
!; Agreencat: and 


I WECEAS, tho Union hno doolsnatcd Cl1lien P. mas find 

| 1,11110 C - EOOO > 0,1 “d tba Asowlciiooo bdvc declcMKt 

• jj todolpb Mo. eml ftOMl* S. HdCool*, 03 ISuotOM, ad tho eiid 

E XtuoMoo have clcoifUd ttolr wUilaccoo, to oat to tool-, cecity: 

| and 

tf 

•I 

■! VUKISAS, cho portloo hereto tboiro to cores Irco ,_a 

agreement fining thoit tocpcctiva righto end dutloa vlla rofcrar.to 
to a truot to bo eotabliohcd end maintained to - nr c^d 

CflCJy ° ttt tUo ^ztinont pxovlolcoo of tha cold colicetivo bar¬ 
gaining cgxccccnto: 

I 

NOU, SHE BEFORE, lu conoldoratlon of thn fotcgolng end 

ln Cenold3raelca cf tha cutunl pioaicoo contained heroin, the 
ij Truotcoa delate time thoy will hold ail c -,noy ce prepasty re- j 

,j celved by them ao TXuotoco, In li«J37 FOR tLo uaco end p^otcc 1 

hereinafter cot forth, and tho portico honofco dcelerro end c^sco 

. oo follows: 
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Section 1. Fox p'jrpoooa of thin Acteeccnt and 
! Declaration of Truct the folio: .-ins vordo nrd pbracau ohnll tovo 

I 

•| tho following mcaninga: 

(a) "Colloctivo Barcaiulnfl Agreements" croono the 
! colloctivo bargaining ogrocmanto bot:;con Ftriloyoro and tho Un?on 
!i no>f ox hereoftox In effect and no hcrci.aaf.tot* emended, cegglo- 


: canted or rovlood. 

‘i 

l 1 (b) " Agreemont", "T-xat Act-cement" or "Trust Ir.dc.atur 

» 

; rnaanfl thio Agreement and Declaration of Tract co oricinclly 

j‘ executed end as it i u\y bo mean led fren tina to ties. 

8 

■j (c) "Employere" caaua crploycro vi*o oc*o obli^ctcd to 

it 

make paymeat to tha Trust even Led l >7 this Agjrecuent by c C:ll?> 

. tivo Bargaining Agreement taitli the Union. 

(d) "Exploycoo" cocao all peroono colored by collcc- 

*i 

tiva bargaining agrcci.onto botveen the Dzployero mad the Ur ten. 

(e) "Standardo of Apprenticeship raid Training" rimer. 3 
tho Stauderdo to bo adopted by tho Tvootcco, opacifying t!:o do* 

i . # 

tailed baaia epen tdiicli opprontlccchipo c’aall bo handled end 

if 

’ train lug provided. 
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(f) "Apprenticeship Traiuleg Fuad** t*jan« oil capl^cr 
contributions and other money or property vhlch cores into tho 
hands of tho Truotooa, oo Trustees hereunder. 

(G) "Procedures" econo the detailed plea C r pious 
adopted by tho Truatcoo to govern tho operation of fchio RpJ, 

(h) "Ccntrlbutlouo" ncana the contributions tcado cr to 
bo mode by Gsployero to t!io Apprenticeship Trcta«r 3 l^i psarsnt 
to tho Collective Eargoinirjg Agroersato. 

(i) "Union Truatcoo" earns the Trustee* duly enpeintei 
by the Onion or.J acting In that capacity. 

(J) employer Truatoca” neons tha Trustees duly 
appointed by tho Associations and acting In chat capacity. 

(k> "Tniatees" esaaa the Erplcyor Truotaeo erd Uuln 
Trustees collectively. 

j ATTICbg H 

J n^ntxouyipiT 07 A? vnF»rarcrnj f? 

|| Section 1. A Treat to bs Utava cs Irr-uxrlcoro Local u> 

j! 417 Apprenticeship Training Peel io hereby astcblUhad. 

Section 2. Tho purpose of this Trust to to prc/ldo 
:: training for apprentices puraunnt to tho deodar da of Apprenti ce¬ 
il' ®f lp *** Training adopted by tho Trustees and to provida treir.i.r 
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and oUlll advancement for journeymen and technological end in¬ 
dustrial advancement for tho Industry end to pay the crpcascs of 
establishing and administering thio Fund, In accordance with tV. 
Agreement end Declaration of Trust. 

Ar.TK.LB m 

EtiFioyrnn hot <*? t ub 

AS‘i«CyAT ~r\" u 

flection 1. Any employer vho is not a member of cr.y c : 
tho Aacoclaticaa but who io obligated by c oigned Collcstivo 
Bargaining Agreement with tho Unloa (cr.ccpt for thoco Eaplcycrfl 
having a signed agreement with tho Interactional Union) to eftLo 
contributions to. tho Apprenticeship Training Ford under tho cr:.:o 
terms and conditions ao Vhooo contained in tho Collective Dr.rg. * 
log Agreement bo tween tho Union end tto Aoooclc2icno» chr?l fc-- 
o party to thio Truot Indenture by tnecctlng in writing tel de¬ 
positing with tho True tees Its cccoptar.co of tho teres of tiiis 
Agreement and Declaration of Trust. This accoptenco must bo i.. 
form approved by tho Trustees and upca becoming a £-~t7 C- 3 t -' < ’ 

Trust Indenture t such employer ensures all tho oblig' Cions iar 

# * 

by this Truot Indeituro on the eignero thereof, and io entitled 

w 

to all rights accruing therefrom to the signora thereof, es if 
they hod cnccuted this Agreement on tho date of their execution 
of their acceptance of lta provioloao. 
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mj.ci.n_ tv 
in.'ur.jj'.zs 

| Section 1. Tho operation end edniniatretien of tho 

jl A?Prentice0hlp ™ inin 3 Fund shall be tbo Joint responsibility 
j ° f ***** Truatoco » two whoa shall bn oppolatcd by the Assoclo- 
j ti0aa * nd tWO of whoni be oppolnt'id by the Union. 

|i Section 2. Ilia Trustees who are parties to this 

; Agreement hereby consent to oct os Truotcca and upon tho encr.u- 
| tion of this Agreement by all of the parties hereto are vested 

| W ** th ° il riGht » title ccd intcrcot in and to tho Apprenticeship 
I! Training Fund. 

i! 

Section 3. Any Trustee may resign by filing with the 
jj remaining Trustees o written notico to that effect ten deyo in 
|» advan '* 3 o£ the which the roaignotion is to ta!* effect, 

jj Such ^aignation .shall take effect on the deto opecificd In the 
jj notico unices a successor Trustca shall have bean designated at 
jj an earlier date, in which event such resignation shall tahe 
jj effect Immediately upon tho eppointuent of the cucce.cor Trusts 

jj 

Section 4. Tho Associations may terminate the 
j| designation of an Employer Trustca by filing with tho Sr unto : 
j a writton notico to that effect signed by the President of the 
j Association which had designated such Employe* Trustee. 
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Section 5. The Union any terminate its designation of 

a Union Trustco by filing with tba Trustees a written notice 

i 

signed by tho President of tho Union. 

Section 6. In tho event cf tho tcrulnztlcn of tho 
designation of s Truotce or the realization, death, dicqualiticn 

I • 

1 tlon, disability or refuoci of any Truotce to ret, or of a 

j 

j successor to ony of them,.a successor TrutCco olio11 bo Cc&ig- 

i 

I nated by the party which designated bio predecessor. Ia tho ccc 

f ‘. 

H of an Employer Trustee ouch designation shall be evidenced by a 

!i 

*j 

jj notice to that effect signed by the President of tho Association 
which hod designated ouch Employer Truotce. In the CC 30 cf c 
Union Truatoc ouch designation shall be evidenced by A. notice t> 

I that effect signed by the President of the Union. 

II 

Section 7. Any successor Trtstco designated as herc- 

'j inbefore provided, upon hi3 acceptance in writing of tho tcrsia e 

(i 

lj this Agreement shall boccmo vested with all of tho rights or.d 
j! powers and asoumo all of the dutias and obligations of a Ttv.Scsc 

I 

Section 8. No vacancy or vacancies In the office o'? 
li Trustee shall impair the power of the remaining Trustooo Co ad- 

It 

<• 

ij minister the affairs of this Trust provided thcro ore sufficient 

il ■■ 

ij Trustees to constitute a quorum for tho transaction of buHncss 
11 

}| 

j! as heroinafter provided. 

ii 
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ARTICLE V 


POWERS OF THE TRUSTEES 

Section 1. The Trustees shall have all the general and 
incidental powers necessary to the proper administration of .he 
Standards of Apprenticeship and Training and this Trust. In¬ 
cluded within such powers but nut by way of limitation, shall be 
the power: 

(a) To pay or provide for the payment of expenses 
of implementing the purposes of this Fund; 

(b) To determine the number of apprentices to be 
initiated into the Apprenticeship Program, taking into 
consideration the need for apprentices in the locality, 
the available job facilities for acquiring the necessary 
experience and other relevant factors, provided that in 
all instances the Trustees in determining the number of 
new apprentices shall not exceed the ratio of apprentices 
to journeymen, as the same is provided for in the then 
current trade agreement between the Union and the 
Associations; 

(c) To establish minimum standards of education 
and experience required of apprentices and to pass on 
the qualifications of apprentice applicants; 

(d) To approve apprenticeship agreements and to 
submit these apprenticeship agreements for registration 
with the New York State Apprenticeship Council; 

(e) To determine the quality and quantity of 
experience on the job which the apprentices must have 
and to be responsible for their obtaining it; 

(f) Tfo hear and adjust all complaints of violation 
of apprenticeship agreements; 

(g) To arrange tests for determining the apprentice's 
progress in manipulative skills and technical knowledge; 
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Xh) To maintain or cause to be maintained a record 
of each apprentice, showing his related and field school¬ 
ing experience and progress in the learning of the trade; 

(i) To make annual reports covering the work of the 
Trustees to the employer, the Union and the New York State 
Apprenticeship Council; 

(j) To certify to the New York State Apprenticeship 
Council and International Headquarters of the Union the 
names of apprentices who have successfully completed 
their apprenticeship for issuance of Certificates of 
Completion; 

(k) To be responsible for the successful operation 
of the apprenticeship standards of the trade in the 
locality by performing the duties listed above; by co¬ 
operating with public and private agencies which can be 
of assistance; by obtaining publicity in order to develop 
the support and interest of the public in apprenticeship; 
by keeping in constant touch with all parties concerned - 
apprentices, parents, employers and the Union; 

(l) To arrange for, by contract or otherwise, 
classes of related instruction; 

(m) To establish and operate either alone or in 
conjunction with governmental ot other private bodies 
programs, including but not limited to upgrading or 
extending the skills of journeymen; 

(n) To provide the greatest opportunities for the 
utilization of apprentices and journeymen in this industry 
by proper extension of jurisdictional competence and 
individual qualification; 

(o) To make, amend, modify or repeal rules and 
regulations which they deem necessary or proper for the 
administration of the Apprenticeship Training Fund or 
carrying out the provisions of this Trust Agreement; 

(p) To pay or provide for the payment of all reason¬ 
able and necessary expenses of collecting Employer con¬ 
tributions in proper amount and administering the affairs 
of this Trust and the Apprenticeship Training Fund, in¬ 
cluding but not by way of limitation, all expenses which 
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nay be incurred in connection with the eaiicblialncnt cC. 
thia Trust, the eaployscaf of cdainiotr'ctive, legal, 
expert or clerical eoolotcrco, the pur eh ere or; lcacs oZ 
prewired end tlio purchase or lease of materials 9 Cuppllea 
and equipment; 

(q) To accept, coaprcnloo, arbitrate or otherwise 
settle any obligation, liability or data involve 3 th’i 
Trust end to enforce or contest any obligation, lidliity 
or cl ala by appropriate legal prccraiir .33 fcut they cUnil 
not be obliged to do no enlcso in trair Judgment, It ia 
in the interest of the Trust to do co; 

(r) To delegate my of Chair ministerial potrtrfi 
to thoir agents or employees; 

(a) To cell, ercharge, lcnsp 9 cenvcy, or diepotn 
of ary preporty, whether real or personal, at cay llx: 
forming a part of the Apprenticeship Training f tii upe; 
such termo as they cay dm proper end to erecuto nan 
doliver any and all iootrunents of convcyoacc and* 
transfer in connectlea therewith; 

(t) To vote in person tr by prosy upon cccuritics 
held by thca as Trustees cud to czr.:rci 30 by cttorr.ey 
any other rights of whatccevcr uutrjrc pertaining to 
securities or any other property at any tine hold by 
them hereunder; 

(u) To exercise options, conversions, privilege c 
or rights to oubserits for aiditicnci securities end to 
radio payments therefor; 

' (v) To consent to o:: participate in df scslutio-ic, 
reorganizations, consolidations, margora, coles, leaser, 
mortgages, transfers or other changes affecting cccuritico 
held by them and in comestion therewith, end to pay 
asaessmonta, subscriptions or other elergeo; 

(w) To hoop proparty cud securities registered in 
their names ne Trustees or iu the nrxo of a ncniceo cr 
nominees or in unregistered or bearer form; 

(a) To heap property or socuritlco In the custody 
of a banl: or trust company; 
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'! k (y) To borrow nonoy la ouch enounto, end upon cizh 

terras end conditions as oholl bo deemed advisable by they 
•j or proper to carry out the purposes of the Appreatleash?? 

Training Fuad and to pledge any occurItlea or other prop- 
t : erty for tho repayment of any ouch loans; 


(a) To pay out of tho fundn of tha Apprenticeship 
Training Fund ail real and percent! property tries, incoro 
tones and other taxes of cny end all kinds levied cr 
aaocaccd under existing cr futura lero upon or in respect 
to the Appronticcohlp Traiuir.g Fund or cny coney, property 
or occurltica forcing a pert Chorcof; 

(ea) To invest and roinveot ouch funds as in Choir 
oolc discretion arc cot required for current esprndlCrrns 
or reserves in such manner cs thoy oI:oU deem advirnblc, 
as the ugh thoy were tho ebssluto owners thereof cr. 1 tvit-sut 
being limited to tho typo of investments required by it: ' 
lnwo of tha State of V.arj York for tho invactront trrst 
funds (except for the po;rcrs heroin cpacifically greeted;, 
without liability for lose or depreciation or £cr cent o- 
divoroJJEication of such Investments; end 

l 

I 

(bb) To do all acts, whether or rot enprecsiy 
authorised herein, which thoy doen ccccscory err proper 
for tho protection of the Apprenticeship Training ITuivJ 
or for carrying out the purposes of this Agreement. 

* * • .* 

* • . 

AflflCLiS VI * 



•I 

it 


DUTIES Qg THE 

la add .tion to tho duties lrpcscd by tha lees of Ux 
State of Now York oa trustees from which tho True tee j iaevo not 
been ;-<»Aiavcd by thlo Agreemsat and tho dutleo iirpoccd by othrr 
provision., of thio Agreement, it shall bo the duty of the 
Trusteesi 


i: 



(a) To collect oil contributions due La Jo Cued; 

(b) To maintain suitable records of rrd far the 
administration of the Standards of Ap t ranti-eta ip and 
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Training aid taio Trust. Tha Truutceo oay require 
of tha Acsociationa, cny Er:p layer cr the Unice, or>y 
reasonable indentation, data or docur.cafco they drrua 
nccsaoary for the proper cdniuiutrntion of cha Stcr.dtu.da 
of Apprenticeship and Training or thio Tiuot; 

(c) To cauoo tho bcol:o of eccourt rn-1 rccsrdo of 
the Trustees to bu audited fvou tine to fc;jrc but at lcr.it 
onco each year by a certified public accountant; 

(d) To file, within ninety (SO) day,a following tha 
close of each calendar year or following tha close of 
ouch ether periods as cay be determined by tho Trustees, 
with the Associations end the Union a written repeat 
netting forth all investments, receipts and dicburco- 
mento cad other transactions cus-ctcd by then during 
tho period covered by the report. Ucon tho erpirnticn 
of thirty (30) dayo £rcn tho date of filing etch report, 
tho Trustees chall bo forever released end discharged 
from any liability or accountability to anyone w*u.: 
reopcet to tho propriety of the ceto or trcasccti.ocu 
shown in ouch report unlers within thirty (3C) days 
fr%-D tho filing of oaid rap art, the Aooccic.ticas or 

tlio Union file with tho Trviotcea writ tea cbjocLJcns 
to any natter contained in tho Laid report. Iloithar 
tho Accociaticr.3, tho Union, r.or any contributing 
Employer, nor any participating enployea, nor fey other 
person chall have tho right to dtirad cny further cr 
different. recounting by tho Trustees. The forcfcglag 
provision, houovcr, shall cot preclude tho Tr^tflteca 
from Loving their accounts Judicially rattled id they 
so desire, but ouch eottleocat o£ their cccouuto shall 
be at their otm espexiac; 

(e) To deposit all r.cncys received by thee* in 
such bank or bauha aa thoy pay deaigr.c'e for that 
'■urpcao ard all cUccl'O, drafts, vouchers or other 
inatruaentn for the withdrawal of feeds frea the 
Apprenticeship TrainIrg Fund l ball La eigneu by one 
Union Trustee and ona Lipleycr Trustee. 


ONLY COH t 


A V AiLADUL. 
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!! 

!| Hfl-CPHTC f7 aT-J3TF ^.^ 

Ji Section 1. The Truatcca lu thair collectives capacity 

shall bo kr.jur. no " Ironworker a Local lio. AI7 Apprenticeship Vrr.in- 
i| Ins Fund" and any conduct tho buaiueco of tho Trust In that nsac. 
j: Section 2. The Truatoea oliall select £rc;a aner.g tho 

t: 

j, Union Truaucaa a Co-Chairman, end from among the Employer Trustcra 

’l 

ij a Co-Chcliunn. 

II 

Section 3. A Co-Chalrmar or cry two Truotcca may caul 
i|a meeting of tho Trustees at cny tir»a by giving ct least flvo 

t, 

j|dayo' written notice of the tine and place thereof to each 

t| 

jllruatee. Kectlngo of the Truatcea t'.ay aioo be he?.d at any Cjt.s 
' without notice if all of tho Tructcoo conaeat thereto in writing. 

*i Section A. A quorum for the transaction of business at 

M 

j. any mooting of the Truoteca ohnll conalat of ct lcaot tk-C3 

i . » 

i! Trustees. 

i» 

, Section 5. Decioicna of the Trunteoo chr.U bs me Is 1 7 < 

:| 

'• majority vote of those prcccnt, provided the odd nfljcrity i .0 fv«. 

|i * , 

j; prised of at lea 3 t cno concurring vste by c Union Tresteo C“ : re 

it 

|i least ono concurring vote by cn Enploycv True tea. In tea even** 0 . 
! ! a deadlock among the Trustees the question ohall bo decided by n 

i| - 

». • 

! neutral pcrcon jointly doaignoted by tl'.a Union Trustees end * 

■ ployer Truoteca. In the event thot the Truoteca fail to rg c.. l. 
on such designation within o per led of throe vorklwU tlayu £-'k *• 
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If 

j data 6 If tho deadlock, then tho lirpioycr, or Union Trustees may 
! petition the United rtatco District Court Car the Southern 

II 

'! District o 2 ITc;; York for tfco appointment of on tr.prrticl erbifra- 

• i 

• . ; 

i tar «fco oball doc Ido tho icauo upon \ 'ai ch Ll-0 True tear cro uncbld 
■ to ngroo end his dotioica ohall bo find cr.d binding. Iho cu- 
penoa in connection with ouch on rppolutii-.at end cha corpeacctien 

!. i 

|i of tho arbitrator shall bn paid frexn the /.^rcnticcuuip Trainlr.3j 

i 

Furd. ■ 

;[ • I 

Section 6. ike True toco r.ay cct cn tr.y natter vliicli ' 

•, any property coqq before them nltkout c Looting provided (irt 
i ; such action is recorded In writing end oicued by 0110 Union end 

j ono Employer Trustee after written notice to ail cf the Trustees* 

!; 

ASTTCi-*; V/J. 1 

l* , *** 

!' co:rcr , T.:?jp -o t t 

r - - — 

Section 1 . 1 Lie contributions by Fnploysm chfili be I 

I made In accordcncc with tho Collective Dorgaining Atjrccscr.io can j 
shall bo paid to the Truoteco at tho lr.tcrvcla 0ta'.xi in the | 
Collective So gaining /.grcca.2at batirecn tl»o Acoccict.ioca cad thoj 

! ' j 

ij Union. Nonpayment by en Employer of cny required contribution j 

j, shall not relievo any other Eirplcycr of ita obligation to c-.bc I 

ii ’ i 

{; contributions, end no Employer choll bo llablo in tny rcnpc.t * 

j| by reason of tho failure, neglect cr refusal of eny other 

it 1 
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Employer to make its required contribution. 

Section 2. The Trustees may compel and enforce payment 
of contributions in any manner which they may deem proper, 
including the requirement of bonding delinquent employees and 
any contributing Employer who does not have his principal place 
os business within the geographical jurisdiction of the Union in 
conformity with the Collective Bargaining Agreement and the Rules 
and Regulations of the Trustees. Where bonding is required, the 
Surety Company on the bond shall be satisfactory to the Trustees. 
Any delinquent employer who is not bondable shall furnish cash in 
lieu of bond, in such amount as the Trustees may determine The 
aforesaid power of the Trustees shall be without limitation upon 
the Union's rights and privileges in this connection. If any 
Employee fails or refuses to make such payments and the Trustees 
elect to enforce such payments, there shall be added to the 
obligation of the seid Employer reasonable attorney's fees in the 
sum of 207. of the indebtedness and all other expenses Incurred 
by the Trustees in connection therewith. 

Section 3. The Trustees may call upon the Employers 
and/or the Union to furnish to the Trustees such information and 
reports as they may require in the performance of their duties 
under this Agreement and Declaration of Trust and the Employers 
and/or Union shall furnish the same when so requested. The 
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Trustees or their representatives, duly authorized in writing, 
shall have the right to audit, examine and make copies of all or 
any part of the books and records of any Employer including but 
not limited to payroll books and records, cash books, ledgers, 
contracts, tax returns or reports, and any other book or record 
which the Trustees deem necessary or desirable in connection with 

■ I 

the proper administration of this Trust. 

i 

Section 4. Any Employer who fails to coiply with the j 
audit or bonding requirezento he reinni'ove set forth upon ten (10) 

i 

‘j calc .oar days' notice to obtain Lund or cibcit to audit ctail, 

li ■ * 

|| > 

jj at expiration of the afozesai.4 ten days, cease to be a con* 

ji 

i| txibuting Employer end the Employees shall ccaso to be eligible | 

li- I 

i; to receive any benefits from the Apprenticeship Training Fund. 

*; r i 

•j • . • 1 

ARllCtn 3X . 

! j • igsr,rLLHir:ou 3 • , 

Section 1. Wo party dealing with the Trustees shall be 

} 

'I obliged to ceo to the application of any f«/ntlo or property of the 

;; / 

Apprenticeship Training Fund qr to see that the tores of this 

is I. 

, iruot Indenture or the Standards of Appronticecbip and Training 
I; have been complied with or to inquire as to the necessity or 

!• propriety of any act of the Trustees, and every inctriraeut 

- 1 • 

•j executed by the Trusteeo shall!be conclusive evidence in favor of 

‘j 

i any person who xolleo upon it that: 
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;i (a) At the time of the delivery of th9 instrument 

this Trust Indenture is in full force and effect; 

!i 

(b) The Instrument was executed in accordance with 
!i the te?.ma and conditions of this Trust Indenture; 

I ' 

! (c) The Trustees were duly authorised ond carpOTjcrcd 

!i to execute the instrument. 


Section 2. Each Trustee may rely and act in good faith 

i 

!• upon any paper or document believed by him to be genuine and be- 

j! 

I: liovod by him to have been made, executed or delivered by the 
'j party purporting to have made, executed and delivered tee cere, 

!i 

l| and may rely and act upon the opinion cf legal counsel ?n 

•1 

oonnuotion tilth tho administration or execution of thio Trust . 

r, 

or tho Standards of Apprenticeship and Training. 

Section 3. Tho Apprenticeship Trainirg 7uu& shall 
indemnify nnd oavo harmless tho Trustees individually er.d col¬ 
lectively against any and all liability or erpcarjo cf cay kind 
arising out of their dutica as Trustees, except such liability 
| or expense which results •from tho Trustees' wilful c.iccoafuct. 

Section 4. Ilu person ckall have any legal cr eqiitcbl 

! right or claim under tho Standards of Apprenticeship cad Train!:. 

! # 

I * 

! or against tho Associations, the Union, auy Employe* or the 
j Trustees unless the right is opocifically provided in thlc Trust 



• they may be amended from tins to time or 1c conferred by cfiJrc r 

1 . 

J tlva action of the Trustees. 
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Section 5. This Trust is created and accepted in the 
State of New York and all questions pertaining to the validity 
and construction of this instrument and of the acts and transac¬ 
tions of the parties hereto shall be determined in accordance — 
with the laws of the State of New York. 

ARTICLE X 
AMENDMENTS 

Section 1. This Trust Indenture may be amended at any 
time by an instrument in writing duly executed by the Trustees, 
provided that no such amendment shall: 

(a) Revest any part of the Apprenticeship Training 
Fund in any Employer; 

(b) Divert any of the Apprenticeship Training Fund 
to any purpose other than set forth in this Trust Indenture; 
and 

(c) Alter, change, modify or amend any provisions 
of the Collective Bargaining Agreement. 

Section 2. The provisions of this Trust Indenture and 
the Standards of Apprenticeship and Training shall be ana remain 
such as to constitute the Apprenticeship Training Fund **r. exempt 
Trust under the Internal Revenue Code. To this end the Trustees 
shall promptly amend this Trust Indenture and the Standards of 
Apprenticeship and Training so that the Apprentices iip Training 
Fund shall be and remain such exempt Trust. 
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Section 3. Any modification or amendment to this Trust 
Indenture or the Standards of Apprenticeship and Training may be 
made retroactive if necessary ( : appropriate to qualify or main¬ 
tain the said Trust as exempt under the Internal Revenue Code, as 
now in effect or hereafter amended or adopted and the regulations 

issued thereunder. 

ARTICLE XI 
TERMINATION 

Section 1. For the purpose of this section the 
Apprenticeship Training Fund shall be considered as terminated: 

(a) When there is no longer in force an agreement 
between the Employers and the Union requiring contribu¬ 
tions to this Apprenticeship Training Fund or the condi¬ 
tions of employment in the industry are other than those 
provided for in the last effective collective bargaining 
agreement; and 

(b) At any time upon the unanimous vote of the 
Trustees with the consent of the Associations and the 
Union. 

Section 2. In the event of such termination the 
Trustees shall continue to pay or provide for the payment of any 
and all liabilities of the Fund, and shall distribute and apply 
any remaining surplus in such manner as will in their opinion 
best effectuate the purposes of the Fund provided, however, that 
no part of the corpus or income of the Apprenticeship Training 
Fund shall be used for or diverted to purposes other than for the 
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j; cr.cluoivo borcflC of tho Eoployoca, cnpecnCicco csvl rrr&oy rx- .. 
jcr tho industry, or for tfco payncnt of c:*iiinlotrfciloa c*.pc='.r.o 

if a 

! q 2 Clio ci_d upon Clio dicibiirccirc it o 2 Clio crCixo A'>^»»ac*,l 

I. oiiip Troix 5 l =3 Fuad this TrunC ohall CcrminaCo. • 

i 

j| Hi UITKF 33 UIGi’JiO?, tho parties Lcvo cacrutcd t!Oa 

: irotrvnant to evidence Choir acnopCama of Clio Trust created erd 

<i 

;! tl.oir oc-c caioaft to bo Lou_d thrroby an of t!io firat dey of 
l! February, 1&67. 
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AGREEMENT 


between 


IRON WORKERS’ LOCAL NO. 417 
TRAINING AND EDUCATION FUND 


and 


WILLIS C. ROSE 


Made May 29 » 1973 

Effective July 2 , 1973 



DORAN. COLLEtAN. O'HARA. POLUO ft DUNNE. P.C 


1401 FRANKLIN AVENUE 


CAMDEN CITY, N. V. I ISM 
St« CM MH7 
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AGREEMENT made the 29th day of May 


t 


1973, effective 


the 2nd day of July , 1973, by and between IRON WORKERS* LOCAL 
NO. A17 TRAINING AND EDUCATION FUND (a trust fund created under 
the laws of the State of New York, hereinafter referred to as the 
"Training Fund") and WILLIS C. ROSE, residing at 98 Kings Highway, 
New City, New York (hereinafter referred to a3 the "Employee"). 

WHEREAS, the Training Fund desires to obtain the services 
of the Employee as Fund Co-Ordinator; and 

WHEREAS, the Employee desires to be employed and render 
services in the management and direction of the Training Fund, and 

such other tasks assigned under the Training Fund's supervision 

* 

and control, 


NOW, THEREFORE, in consideration of the premises and 
the mutual covenants hereinafter contained, it is mutually agreed 
as follows: ' 


1. The Training Fund hereby agrees to, and hereby * 

*"• • 

does, employ the Employee, and the Employee agrees to, and 

■ r* 

hereby docs, accept employment from the Training Fund, as Fund 
Co-Ordinator. x 

ij'V: w 

2. The Employee is to direct and have-charge of * 
the administration of the Training Fund, under the general 
direction, supervision and control of the Training Fund. 


:4f 



( 

I 
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3* It Is mutually agreed that at no time is any 
authority conferred upon or vested In the Employee to contract 

4 

for or in any way, directly or indirectly, to incur any obliga¬ 
tion for or on behalf of the Training Fund while in charge or 

directing the administration of the Training Fund, without 

the Trustees \ 

the express written consent of on of the Training Funu.J } 

, 4. The Employee shall, during tho terra of this w 

contract, devote his best efforts and principal attention to 
the business and affairs of the Training Fund. However, it is 
understood that from time to time the Employee may be called 
upon' to perform certain functions and duties for and on behalf 
of Iron Workers Local Union llo. 417 and this shall be permissible 
so long as it does not unreasonably interfere with his duties 
hereunder. 

• • 

5. It is expressly understood and agreed that the 
services of the Employee arc personal and unique. The Training 
Fund may terminate this agreement in the event that the Employee 
cannot perform hereunder by reason of mental or physical dis¬ 
ability for a period of six (6) months. The Training Fund may 
also terminate this agreement in the event that the Employee is 
guilty of misfeasance or nonfeasance, or inproper performance of duty. 

6. This contract shall commence on tho effective date ^ 

' * 1 
hereinabove mentioned and shall continue for a period of five (5) 

years. However, in the event that the Collective Bargaining ^ 
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3 


Agreements between the parties mentioned in paragraph 7. below 
should no longer provide for the existence of tAe Iron Workers' 

Local No. 417 Training and Education Fund, then this contract 
shall be deemed terminated within ninety (90) days after the 
execution of s-nid Collective Bargaining Agreements. 

7. The Employee shall be compen'"ited for his services 
at the rate of Foreman as fixed from time to time in the Collec¬ 
tive Bargaining Agreement between Iron V7orkcrs Local Union Ho. 

417 and the Allied Building Metal Industries, Inc. and in the 
Collective Bargaining Agreement between Iron Workers local 

Union No. 417 and the Construction Employers of the Hudson Valley, 
Inc., Master Builders Association of Dutchess County, Inc. and 
Fabricators and Erectors Association. The Training Fund shall 
also make contributions to each of the fringe benefit funds men¬ 
tioned in the above-indicated Collective Bargaining Agreements 
on the bools that is p-ovided in said Agreements. Further, the 
Employee shall receive a weekly expense allowance of One Hundred A 
Dollars ($100.00). ($50.00 car allowance, $50.00 personal expense)^ Y \ 

8. The Employee shall be reimbursed for all expensed-; ( 
paid by him which are ..neurred on behalf of the Training Fund 

and arc necessary and proper in the performance of his duty. "Tils 
shall Include, but not be limited to, expenses incurred in the 
operation of an automobile. Expenses to be reimbursed shall be 
submitted in such form as provided by the Training Fund and shall 

i' 
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v r 


4 


1 


be paid subject to its approval. 

9. The Employeo shall be entitled to an annual 

vacation of two (2) weeks. 

10. This agreement may not be modified t waived or 

t 

revoked except by a writing signed by the parties. 

This agreement shall at the end of its term be 
deemed renewed for an additional c : ear term unless cither 
party- notifies the other in writing by registered mail at least 
thirty (30) daya prior to the date of expiration of this agree¬ 
ment of his intent not to renew. 

IN V7ITNSSS t.TIERKOF, the parties hereto have set their 
hands and seals the day and year first above written. 


moil WORKERS' I/CCAL NO. 417 
TRAINING AND EDUCATION FUND 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF ROCKLAND 

.-.X 

WILLIS C. ROSE, ; 

Plaintiff : 

- against - : 

» 

IRONWORKERS LOCAL NO. 417, Training : 

and Education Fund; a Trust Fund 
Created under the Laws of the State of ; 

New York, Administered by JOSEPH W. 

HALEY, HENRY WITNEY, ROBERT PLATNICK, : 

and JOSEPH ALBENDA, Trustees, 

Defendants 

.X 


STIPULATION 


IT IS HEREBY STIPULATED AND AGREED, by and between the 
undersigned that the time for the defendants to move or answer 
with respect to the complaint in this action is hereby extended 
to and Including January 28, 

Dated: December 14, 1973 


120 North Main Street 
New City, New York 10956 
Attorneys for Plaintiff 



A 


DORAN, COLLERAN, O'HARA, PCLLIO & 
DUNNE, P.C. 

1461 Franklin Avenue 
Garden City, New York 11530 
Attorneys for Defendants 
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SUPREME COURT OP THE STATE OF HEW YORK 
COUNTY OF ROCKLAND 


WILLIS C. ROSE, 


PLslnti.fi: 


- against - 

4 

IRON WORKERS LOCAL NO. 417, TralnLng 
and Education Fund; a Trust Fund 
Created under the Lav3 of the State of 
New York, Administered by JOSEPH W. 
HALEY,HENRY WITNEY, ROBERT PLATN1CK, 
and JOSEPH ALLENDA, Trustees, 

Defendants 


♦' i ' , 


NOTICE OF APPEARANCE 


SIRS: 


PLEASE TAKE NOTICE that the above-named defendants 


hereby appear in the within action and that the undersigned firm 
has been retaLned to represent the defendants in such action and 
demands that a copy of the complaint and all other papers be 
served upon the undersigned at the office and post office address 
listed below. 


Dated: Carden City, New York 
December 14, 1973 


Yours, etc., 

DORAN, COLLEPu\N, O'liARA, POLLIO 
4 DUNNE, P. C. 

1461 Franklin Avenue 
Garden City, New York 11530 
516 240-5757 

Attorneys for Defendants 


To: Kessrs. C.rnnlk, Carson, Silverman 4 Nowicki 
120 North Main Street 
New City, New York 10956 
Attorneys for Plaintiff ■ EXH£|IT 2 
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ANSWER 

UNITED STATED D1CTK1CT COL’P.T 
SOLTIILIN DJSli’.ICT O' N!’./ YOHK 

JOM'.PH W. ii/J.LY and HJ.NKY V.IUTNLY. 

A:-* Trustees of 'hr* J Vri:::*l,Y n ri 1. 

/h f-lCi. Tl;: IJ. UA.I , 

AND Ol..<A;i! I...', i •... »•. A .*! ; ; ,(,C, !. IJ7, 

U'K/.liUM, ,\..U EDUCATION l'Li.’U, 


Plaint:f f s, 


-against- 


Ah’MN’K 


Index No. 74 Civ. 2E*1 
LI /* 


KOBEuT PLAVNICK, f t a)., and 
WIT.LIS C. I.osr:. Individually, 

Defendants. 


Defendant, V.'ll./.lS C. POLE, J.iy his attorneys, OPAEIK, 
a.VRSON, GU.VEJUViH ■ NOK1CK1 . ESl'S. , answer i iuj the Complaint of 
the Plaintiffs. respectfully iJJeoe as follows: 

1. Denies that this defendant has sufficient knowledge or 
information to form a belief as to the present administration of 
the Trust fund as alleged in Paragraph u j : ‘ of Plaintiffs* Complui 

Denies e,»ch and every allegation contained m Paracraph 
designated ' 9" oilu*. than to adr.it terminat Lon of Defendant's 
services as an assistant business agent. 

3. Admits ! *: much of Paragraph '■]0 , ‘ as alleges an agreement, 
copy o: which is annexed to the Complaint, and doilies each jnd 
every other all oration therein contained. 

4. Denies each and every allegation contained in Paragraphs 

designated “13 H , • M 14“, “ 15" and of Plaintiffs' Complaint 











5. Denies that this Defendant has sufficient knowledge or 
information to furm a belief as to the alleqation in Paragraph 
designated "17". 

6. Adn.it!’, so ,.:uch of Paragraph "Jo 1 as alleges a contract 
signed by this Defend mt and the then trustees of said Fund and 
denies each and every other allegation therein contained. 

7. Denies each and evoiy allegation contained in Paragraphs 
designated * JO”, '20", "2]", ,, 22", "23 . "24", "25", "26", ."27", 
"28", "29" , "iO", "31" and ' 32' . 


as a:jd roi< a must, SFPAr.A'rn 

A,ID AI’TIItMATIVE DHrEI/SK 


8. This COu-l lacks jurisdiction over the subject matter of 
the within action on the grounds that there is no Federal questio 
involved herein. 


9. That the within action creates no issues puisuant to 
28 U.S.C. 2201 and 29 li.S.C. 186. 

WHFPFIOUL, Defendant, WILMS C. HOST, demands judgment 
dismissing the Complaint heroin, together with the costr. and 
disbursements of this action. 


Dated: Now City, How York 

February :>t.h, 197 4 


GUAN1IC, C.AIISON, SIT.VFhKAN 4 
KOWICKI, F.SQS. 


Partner 

Attorneys for Def., Hose 
Office & P.O. Address 
120 North Main Street 
New City, How York 10956 
914-634-3822 






TO: 

JOWl R. rrAi.OLU, LtiO. 

Special Counsel to Union Trustees 

ix>cal 4 17, Iron -Workers Train¬ 
ing and L'ducati on fund 
Office i l\o. Address 
130 Broadway 

New Yoik, New York 10033 
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ANSWER 


UNITED STATES DISTRICT CO'JRT 
SOUTifERN DISTRICT OP NEW YORK 


JOSEPH W. HALEY and HENRY NHITNEY, 
as Trustees of the INTERNATIONAL 
ASSOCIATION OF HP.IDGE, STRUCTURAL 
AND ORNAMENTAL IRON WORKERS LOCAL 417, 

TRAINING AND EDUCATION FUND, 

Plaintiffs, ANSWER 


-against- 

ROBERT PLATNICK, Trustee of the 
INTERNATIONAL ASSOCIATION OP liRIDCE, 
STRUCTURAL AND ORNAMENTAL IRON WORKERS 
LOCAL 417, TRAINING AND EDUCATION FUND 
and JOSEPH ALBSNDA and WILLIS C. ROSE, 
former Trustees oi the INTERNATIONAL 
ASSOCIATION OF BRIDGE, STRUCTURAL 
AND ORNAMENTAL IRON WORKERS LOCAL 417, 
TRAINING AND F.DUCATION FUND, 

and 

WILLIS C. ROSE, Individually, 

Defendants. 


74CIV.284 

LEM 


Joseph Albendn, by John M. Donoghuu, his attorney, 
answers the Action for Declaratory Judgment filed in the 
instant raatter as follows: 

1. Denies )inowle<Sga and information sufficient to form 
a belief as to the allegations contained in Paragraphs 


✓ 


"9", " 10", ”13“ and ■13’'. 

2. Denies each and every allegation contained in 
Paragraphs “14“, “15“, “16", -19“, '20", "21", “22", “23”, 

"24", -25*, "26", "27", -28*, "29', “30", "31 a and *32. 

0 f 
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ANSWER 


, il 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


74 CIV. 284 LFM 
ANSWER 


JOSEPH W. HALEY and HENRY WHITNEY, 
as Trustees of the INTERNATIONAL 
ASSOCIATION OP BRIDGE, STRUCTURAL 
AND ORNAMENTAL IRON WORKERS LQCAL 
417, TRAINING AND EDUCATION FUND, 

Plaintiffs, 

-against- 

ROBERT PLATNICK, Trustee of the 
INTERNATIONAL ASSOCIATION OP BRIDGE, 

STRUCTURAL AND ORNAMENTAL IRON 
WORKERS LOCAL 417, TRAINING ANT 
EDUCATION FUND and JOSEPH ALBENDA 
and WILLIS C. ROSE, former Trustees 
Of the INTERNATIONAL ASSOCIATION OF 
BRIDGE, STRUCTURAL AND ORNAMENTAL 
IRON WORKERS LOCAL 417, TRAINING AND 
EDUCATION FUND. 

and 

WILLIS c. ROSE, Individually, 

t 

Defendants. 

ROBERT FALATNIK, as Trustee, sued herein as ROBERT 
PLATNICK, as and for his Answer, by hie attorneys, Guasso, 
Silagi & Craner, P.C., alleges as follows! 

1. Deniss the allegations contained in Paragraphs of 
the complaint numbered "l". "2", **S # , -20**, *21*, "22*. "23“ 
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-24-, -25-. -26-. -27-, -28-,* -29-/ -30-. -31- and -32". 

2. Denies sufficient knowledge or information as to 
for* a belief as to the allegations contained in paragraph* 
of the complaint numbered "6*, "7", -8",’ " 9 ", *10*, “H- 
•12*. -13-, -14-, *15-, -16-, -17", -18- and 


WHEREFORE, defendant ROBERT PALATNIK. demands that 
the complaint be dismissed, together with costs and dis¬ 
bursements of this action. 


OUASZO, 6LLAOI * CRANER, F.C. 
Attorneys for Defendant 
ROBERT PALATNIK 

By <V i /■.( o m | 

A Member of the 
888 Seventh Avenue 
Hew York, N. y. 10019 
(212) 757-7100 


TO* JOHN R. HAROLD 

Attorney for Plaintiff 

150 Broadway 

New York, N. Y. 10038 
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OPINION AND ORDER 


S' 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT Ur NEW YORK 


JOSEPH Vi. HALEY and HENRY '.TillTHEY, 
as Trustees of the IflTEPJlATIONAL 
ASSOCIATION OF bRTUGK, STRUCTURAL 
AND 0 Rif AML Ml / L I RUM \!OKT.LHS LOCAL 
417, TRAINING AMD EDUCATION FUND, 

Plaint ills., 


-against 


ROBERT FLA-THICK, Tiu.st.ee of Che 
IHTERHATJ ONAL ASSOC I AT I OH OF 
bRIDGE, STRUCTURAL AMD ORNAMENTAL 
IROM WORKERS LOCAL 417, TP/THING 
AND EDUCATION l-'UND, et al. , 



APPEAR ANCES: 

John R. Harold, How York City, 
for plaintiffs. 

Gr.mik, Carr.on, Silverman & 
Nowicki , Nov/ York City, for 
dcfrndant l.'i.liis C. Rose; 
David U. Silverman, of 
counsel. 

GuT’.i.o, Sila"i A Craner, P.C., 
Nov; York City, for defendant 
Robert Palatnik; Mitchel B. 
Craner, of counsel. 

John DonOf.hu o, Ilew York City, 
for defendant Joseph Albcnda. 
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MacMAHON, D ist rict Judge. 

Plaintiffs, trustees o£ the Training and Edu¬ 
cation Fund (Fund) of the International Association of 
Bridge, Structural and Ornamental Iron Workers, Local 
417 (Union), seek a declaratory judgment, under 28 U.S.C. 

§ 2201, declaring void a contract of employment between 

1 

the Fund and defendant Hose, as Fund administrator. 
Plaintiffs also seek injunctive relief restraining de¬ 
fendants "from effectuating such contract of employment 
or making any payment thereunder." Jurisdiction is based 
upon the general federal question provisions of 28 U.S.C. 

§ 1331(a) and § 30^i(e) of the Labor Management Relations 
2 

Act of 1947, as amended, 29 U.S.C. § 136(e). 

This case came before us on our motion calen¬ 
dar and was immediately accelerated for trial on the 
merits. Evidence was presented by the parties on two 
trial days, beginning March 8 and ending March 11, 1974. 

The Fund is an apprentice training and educa¬ 
tion trust fund, created pursuant to § 302(c)(6) of the 
Act, 29 U.S.C. § 186(c)(6). Since 1967, under collec¬ 
tive bargaining agreements negotiated by the Union with 
various employer associations ard individual employers, 

r 
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contributions have been made to the Fund by the employ¬ 
ers, based upon the number of hours they employ members 
of the Union. 


On May 29, 1973, defendant Rose, who at that 
time was a Fund trustee and president of the Union, en¬ 
tered into an agreement with the Fund under which Rose 
was retained as the Fund's full-time administrator for 
five years. 


Plaintiffs claim that Rose's contract of em¬ 
ployment with the Fund violates § 302(a) and (b) of the 
Act because (1) Rose caused himself to be hired as Fund 
administrator, in violation of hit fiduciary duty e.3 
trustee to the Fund's beneficiaries, (2) the contract 
was not approved in accordance with the provisions oi 
tho trust instrument establishing the trust, and (3) the 
payments made to Rose under the contract represent il¬ 
legal payments of money by an employer to a representa¬ 
tive of its employees. 

The Act makes it unlawful for an employer or 
an association of employers to make payments to a union 
or other representative of its employees and for the 
representative to receive such payments under $ 302(a) 




Subsection (c)(6) 


3 

and (b), 29 U.S.C. s 186(a) and (b). 

of 5 302 exempts from this prohibition payments made "to 

a trust fund established by such representative for the 

purpose of . . . defraying costs of apprenticeship or oth 

4 

cr t-aining programs," if the Fund complies with certain 
statutory requirements. These requirements are as fol¬ 
lows: (1) the basis upon which the employer will make 

payments to the Fund must be set forth in detail in a 
written agreement: with the employer, (2) the employer 
and employees must be equally represented among the per¬ 
sons administering the Fund and the agreement must con¬ 
tain provfr.ionr- to remedy any deadlocks among the trus¬ 
tees, (3) the written agreement must provide for an an¬ 
nual audit of the trust fund, and (4) the statement o.. 
the annual audit must be made available for inspection 
by interested persons at the principal office of the 
trust fund and at such other places as designated by 
the agreement. 

The Fund was established as an employer-sup¬ 
ported Fund in 1967, after execution of the collective 
bargaining agreements detailing the basis for employer 
contributions. There is no question that the Fund was 
established in accordance with the provisions of the Act 
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The Union and employers are each represented by two of 
the four Fund trustees. Currently, the employer contri¬ 
bution to the Fund is four cents (4^) per hour worked. 

Rose was, until July 1, 1973, the elected pres¬ 
ident of the Union, an office he had held since 1963. He 
also held the following appointive positions: assistant 
business agent, chairman of the Joint Apprenticeship Com¬ 
mittee and trustee of the Training and Education Fund, 

Annuity Fund and Welfare and Pension Fund. In May 1973, 

Rose was removed as assistant business agent by vote of 
the Union's membership. Subsequently, at the June 30, 

1973 membership meeting, Rose was defeated by plaintiff 
Haley in the election for Union president. Rose was not 
reappointed as trustee for any of the trust funds. 

Plaintiffs claim that Rose, a bitter loser of 
® Union leadership fight, abused his position as presi¬ 
dent of the Union and trustee of the Fund to induce the 
other Fund trustees to consent to his being hired as Fund 
administrator at an exorbitant salary. The employer trus¬ 
tee defendants are alleged to have conspired with Rose to 
retain him as Fund administrator in order to benefit the 
faction in the Union power struggle they considered most 
favorable to management. This conduct violates the statute, 

t . j 
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plaintiffs contend, because it breaches the fiduciary du¬ 
ty oi^Rose and the other trustees to the Fund benefici¬ 
aries and is a scheme to divert trust funds to Rose, in 
violation of the Act which prohibits payments by an em¬ 
ployer to an employee representative. Therefore, they 
ar G ue, the contract is void as contrary to the language 
and policy of the statute. In addition, plaintiffs claim 
the contract is void because it was not approved by the 
trusuees in accordance with the provisions of the trust 
instrument. 

The complaint alleges no claim for relief under 
state law. Plaintiffs could have pleaded state claims 
for breach of fiduciary duty and failure to comply with 
the trust instrument, and we could have, in our discre¬ 
tion, exercised jurisdiction over those claims as pendent 
to plaintiffs’ federal claim under the Act. In fact, 
this would have been the better practice from the stand¬ 
point of efficiency and policy, because wc would then be 
able, to settle all the claims between the parties and de¬ 
termine questions of state law which are closely tied to 
the federal labor policy of Taft-ilnrtley. 8 Unfortunately, 
plaintiffs have not seen fit to join any of their state 
claims in this action or to amend their complaint to do 


54 





so, and, therefore, we must determine whether their claims 
can properly be brought under § 302 of the Act. 

We note, at the outset, that we have subject 
matter jurisdiction because § 302(e) grants jurisdiction 
to the federal district courts to enjoin violations of 
§ 302. And since 28 U.S.C. § 2201 confers upon a federal 
court "in a case of actual controversy within its juris¬ 
diction" the power to "declare the rights and other legal 
relations of any interested party seeking such a declara¬ 
tion," plaintiffs will be entitled to a declaratory judg¬ 
ment and injunctive relief should they prove that defend- 

9 

ants have violated the Act. We have grave doubts, how¬ 
ever, that the prohibitions of the Act extend to breaches 
of fiduciary duty by fund trustees or to payments to Fund 
administrators which are not approved in accordance with 
the trust instrument. Claims of this nature are normally 
cognizable under state law and cannot properly be brought 
under § 302 and are, therefore, outside the scope -of 
plaintiffs' complaint and our jurisdiction over this 
action. 


In enacting § 302 of the I.abor Management Re¬ 
lations Act of 1974, congress attempted to prevent cor¬ 
ruption of the collective bargaining process by insulating 
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it from bribery by employers or extortion by union rep¬ 
resentatives. Congress was also concerned with possible 

abuse of trust funds if left solely under the control 

1 ° 

of union officials. It was feared, for example, that 

the welfare fund of the United ‘line Workers of America 

might "become merely a war chest for the particular 
11 

union. . . ." Congress sought to solve these prob¬ 
lems by prohibiting all employer payments to trust funds 
unless they were jointly administered by union and em¬ 
ployer trustees. 


The original purpose of the Act is echoed in 
the House Report on the 19C9 Amendments to § 302, which 
permitted employer-supported trust funds to be estab¬ 
lished for scholarships and child care centers: 

"Section 302 of the I.abor-Manago- 
ment Relations Act prohibits pay¬ 
ments by employers of money or 
other thing of value to employee 
• representatives. This broau pro¬ 

hibition was enacted to prevent 
bribery, extortion, shakedowns, 
and other corrupt practices, and 
to protect the beneficiaries of 
lawful employer-supported funds."12 


Seizing upon the obvious congressional inten¬ 
tion to protect the beneficiaries of trust funds, many 

13 

plaintiffs have argued, sometimes with success, that 
congress, in enacting $ 302, meant to confer upon the 






federal judiciary jurisdiction over the day-to-day ad¬ 
ministration of trust funds. Such plaintiffs have an¬ 
alogized § 302 to § 301(a) of the Act, under which the 

federal courts have created an extensive federal common 

14 

law governing collective bargaining agreements. 

Most courts, however, have read § 302 as pro¬ 
hibiting only payments by an employer to union repre¬ 
sentatives, or to trust funds which do not comply with 
the structural requirements of subsection (c)(5)(B). 
These courts do not read § 302 to prohibit violations 

of fiduciary duties or standards of prudence in the ad- 

15 

ministration of the trust fund. Such claims are gov¬ 
erned by state law and may be brought in the state 
courts, "just as similar alleged conduct by trustees 

of other trusts, however created, may be challenged and 
16 

reviewed." 

The majority position regarding § 302's appli¬ 
cation to maladministration of trust funds is supported 

17 

by the views of most commentators, the Justice De- 
18 

partment, and the Subcommittee on Welfare and Pension 
Tlans of the Senate Committee on Labor and Public Wel¬ 
fare. Thus, in its Final Repor t on Welfare and Pension 
Plans Invest intio n. the subcommittee concluded that 





there is no penalty /under §' 302/ for abuses /of ttu c t 
- , _ 19 “ 

iunas/ or maladministration." A Justice Department of 
ficial, testifying before the subcommittee, agreed: 


'Section 302 of the Labor Man¬ 
agement Relations Act, 1974 (29 
U.S.C. 186) permits the estab¬ 
lishment of welfare and pension 
funds, but docs not provide any 
penal iy for their maladminis¬ 
tration. . . . /T/here is no 
rec-uj ror.ienL that the funds be 
cfjieiintly managed, and no 
prohibition against exorbit¬ 
ant salaries and expenses -- 
against miIking of a fund by 
its promoters. As long as 
the fund is established in 
accordance with the statutory 
language, there is no specif¬ 
ic statute, which mat'os it a 
Federal offense for the man¬ 
agers of the trust to ransack 
or loot the trust oorpu-. . . . 

No remedy is provided by 
section 102 for abuse of the 
trust purposes. Unless some 
other Federal statute ic vio¬ 
lated, abuses must be corrected 
in State courts either through 
actions brought by employees 
against the trustees for breach 
of their duties, or criminal 
prosecutions for embezzlement 
or misapplication."20 


Wc think the weight of reason and authority sup 
port the view that § 302 is not a congressional mandate 
to the federal courts to create federal law governing the 
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administration of trust funds. Therefore, we conclude, 

as has the majority of courts which has considered the 

issue, that § 302 of the Act does not prohibit breaches 

of fiduciary duty, diversion of trust funds, or similar 

allegations which relate solely to the maladministration 
22 

of. trust funds., Thus, plaintiffs’ claim that Rose vio- 
latcd his fiduciary duty to the trust beneficiaries fails 
to state a valid claim under the Act and we may not con¬ 
sider it. 

Plaintiffs' second claim of invalidity, that the 
employment contract was not approved by the trustees in 
accordance with the terms of the trust instrument, also 
relates to the internal administration of the Fund, a 
matter governed by state law. Payments by the Fun d to 
administrators, without proper trustee approval, do not 
violate § 302. The statute prohibits only payments made 
by an employer to a representative of its employees. 

Since plaintiffs rest their action solely on § 302 and 
not on any violations, of state law, we may not consider 
this claim. 

Plaintiffs' final theory of invalidity, how¬ 
ever, docs state a valid claim under § 302 of the Act. 
They contend that the payments made to Rose by the Fund 
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represent payments made by an employer to a union rep¬ 
resentative, a clear violation of the Act. The hiring 
of Rose as administrator, plaintiffs argue, was merely 
the means employed by defendants to make the illegal pay¬ 
ment. This type of allegation clearly comes within the 
Act. The conduct charged goes beyond mere breach of fi¬ 
duciary duty to a conscious attempt by both parties to 
evade the Act. 

In Arrnyo v. United States , 359 U.S. 419 (1959), 

the Supreme Court noted that a payment ostensibly made to 

a fund for the lawful purposes set forth in § 302 would 

violate the statute if both parties to the pavment knew 
23 

it was a sham. This is essentially what plaintiffs con¬ 
tend happened here. We think that if the trustees have 
used the structure of the trust fund to make employer 

payments to Rose, the statute is violated, whether the 

24 

payments are direct or indirect. The congressional pur¬ 
pose of preventing bribery and Retortion in the collec¬ 
tive bargaining process will be thwarted if we hold that 
such payments are legal merely because the employer maker, 
no direct payment to an employee representative. Congress 
and the Supreme Court did not intend the policy of § 302 
to be evaded in this manner. We proceed, therefore, to 
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an examination of the evidence. 


Until July 1, 1973, when Rose became adminis¬ 
trator of the Fund, it^was administered by the JAC teach¬ 
ers of the apprentice school and by Rose, as JAC chair¬ 
man. Mr. Burchard, the JAC secretary, took attendance, 
filled out the various forms, and sent them to Rose. 
Between forty and forty-five students a year attended 
the school, which operated evenings five hours a week, 

from mid-September to mid-April, for a total of 144 hours 

» 

a year. The school is regulated by both the federal gov¬ 
ernment and the State of Hew York. The number of stu¬ 
dents, the training opportunities offered by the school 
and the complexity of the relevant regulations have all 
increased since the establishment of the Fund in 1967. 

^5 

The Fund's income for fiscal year 1972 was 
$60,170 and disbursements totalled $l. r ,492. In fiscal 
1973, the income was $34,406 and disbursements $15,199. 
Gross Fund receipts for the first six months of fiscal 
1974 (July 1, 1973 to December 31, 1973) were only 
$12,796.68, indicating that total income for 1974 might 
be as low as $25,000.^ This decrease in income is due 
to the recent drop in hours worked by Union members, 
which has led to a consequent decrease in employer , 
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contributions to the Fund. 

| The Rose employment contract provides for pay¬ 
ment to Rose of foreman's wages of $365 per week, expenses 
of $100 per week, and for contributions in his behalf to 
various Union funds of $123.60, for a total of $588.60 per 
week or $30,607 per year. Thus, the compensation to be 
paid Rose in the first year of the contract is likely to 
exceed Fund income for the same period. * 

The subject of retaining a full-time adminis¬ 
trator for the Fuml had been discussed by Rose and prede¬ 
cessors of the defendant employer trustees as early as 
1970. It was not necessary to hire an administrator at 
that t'mc• however, because the Fund was not yet large 
enough to sustain one. 

In March 1973, Rose discussed with Albenda, then 
an employer trustee, the appointment of a Fund administra¬ 
tor : 


"He /Albenda7 stated to me /Rose7 
that he ieTt or had heard rumors 
that Mr. Mims was going to have 
problems at election time and if 
we were short on money in the 
General Fund, that if one of us 
become administrator, we would 
still be in the field, could 
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check jobs and one thing or an¬ 
other, and relieve the General 
Fund of the expense of the sec¬ 
ond man, and I explained to Mr. 
Albenda at that time, I didn't 
think you could convince Mr. 
Mims that possibly ae should 
move over and take that job or 
change in any way from what he 
was doing, and he even offered 
to have lunch with him and 
talk to him. 1 told him, 'I 
don't think it will go over.'" 


At the May 4, 1973 membership meeting, Rose was 
removed as assistant business agent by vote of the mem¬ 
bership. An executive board meeting followed the member¬ 
ship meeting, and afterwards, William Mims, Union busin¬ 
ess agent and a trustee of the Fund, asked Rose to stay 
behind a moment because Mims wanted to talk to him. Mims 
said to Rose, "/w7e have been discussing any way we can 

get around this," apparently referring to Rose's loss of 

26 

the assistant business agent job. Mims suggested that 
Rose move into the Fund office the following Monday and 
assume the position of Fund administrator. 


Mims testified that at this time Rose stated to 
him "if that is the way they want to play the game, that's 
the way we'll play it." Plaintiff Whitney heard Rose 
state his intention to "grab anything that was ready for 
the taking." Mims also tpstified that Rose said that if 
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h ° t,,0uld lof '“ th< ‘ nloction for president, he would use 
the Fund administrator's position "as a back-up job." 


A few days after the May 4 meeting. Rose vis¬ 
ited the Fund's attorney, Mr. O'Hara, and O'Hara drew up 
a contract retaining Rose as Fund administrator. Rose 
and O'Hara discussed the contract's terms, including com¬ 
pensation, which Rose suggested should be foreman's 
wages. The document prepared by O'Hara as a result of 
this meeting was essentially the same as the contract 

signed by the trustees and Rose, with some modifications 
not important here. 


signature, 
thought an 
jeered to 


hose then brought the contract to Mims for his 
hut Mims was reluctant to sign. Although he 
administrator should be appointed. Mims ob- 
the contents of the contract and thought: 


/Jyt should have been sent out 
to the members and any qualified 
person who thought they had the 
qualifications for the job should 
be sent out letters stating as 
such, regardless of who the trus¬ 
tees might have been. 

Assuming I was going to be re¬ 
elected again, I think there would 
have been a problem on it, to be 
perfectly frank with you." 
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Rose* Loid Mime Lhat If he would not sign Lhe 
cont ract, Rose, as chairman of the Fund and the JAC, would 
"appoint another trustee and have him sign it." Rose told 
Mims: "Look, I'll do what 1 can. I'll do what I have to 

do." 

Rose then took the contract to Albenda, in 
Poughkeepsie, shortly afterwards. Albenda telephoned 
Mims to talk about the contract, expressing reservations 
about certain parts of it. Albenda asked Mims what he 
thought of the contract, and Mims replied: "/w/ell 
look, it's going to come anyway. You're the people /the 
employer trustees/ who proposed it." Albcndi also re¬ 
marked t:o Mims that "/i/t looks like you've got trouble 
in the camp. You've got internal trouble!" Albenda 
told Mims not to worry, that he would straighten every¬ 
thing out. 

Albenda told Minis that he was reluctant to sign 
the contract until certain modifications were made in the 
contract and certain.internal problems in the local Union 
were solved. 

Rose and Albenda discussed the changes Albenda 
wanted made in the contract during the course of several 
telephone conversations. The changes were made in 
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Albenda's office and Albenda then signed the contract. 
Mims and Palatnik (the other employer trustee) concurred 
in the changes and also signed the contract. The agree¬ 
ment is dated May 29, 1973. 

Albcnda explained to Mims that he signed the 
contract because he thought Mims was doing a fine job as 
business agent and did not want Mims to be defeated in 
the election for business agent. 

The evidence clearly shows a conspiracy by Al- 
benda, Rose, and perhaps others, to divert trust fund 
monies t:o Rose, as Fund administrator, an obvious Preach 
of their fiduciary duty to the Fund, f There is no evi¬ 
dence, however, which shows that Rose, Mims, Albenda or 
Palatnik attempted to use the structure of the Fund to 
disguise c: facilitate direct or indirect employer pay¬ 
ments to Rose. All payments of money to Rose, as admin¬ 
istrator, were to be m^de out of Fund monies, and the 
evidence contains no suggestion that any payments were 
made by any employei .to Rose at any time. Although it 
is true that the money Rose receives as Fund administra¬ 
tor was originally contributed to the Fund by employers, 
there is no indication that Rose's salary was paid out 
of money specially earmarked for that purpose, rather 
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than out of general Fund monies. 

Thus, although plaintiffs have shown that de¬ 
fendants wrongfully sought to divert Fund monies to Rose, 
this conduct, as wc have previously held, does not vio¬ 
late the statute, and plaintiffs have failed to demon¬ 
strate any conduct which does constitute such a viola¬ 
tion. There was no evidence that the kind of bribery 
and extortion congress sought to prevent when it passed 
the Act was present here. The evidence does not show 
that Rose, the prime mover in acquiring the administra¬ 
tor's job for himself, made any threats or promises to 
either c-f the employer trustees to induce them to sign the 
contract, nr that they demanded or expected anything in 
return for their signatures. The trustees' conduct con¬ 
stituted no more than a simple breach of their fiduciary 
duty to the fund, conduct which does not come within 
§ 302 of the Act and which presents an issue not nov; 
before us. 

I 

Since plaintiffs have failed to prove that de¬ 
fendants have violated the Act, they arc not entitled 
to the declaratory or injunctive relief they seek re¬ 
garding Rose's contract with t:hc Fund, and the complaint 
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is hereby dismissed. 


Dated: 


So ordered. 

New York, N. Y. 
June , 1974 



LLOYD F. MacMAKON 
United States District Judge 
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FOOTNOTES 

' ■ . \ 

Rose has been joined as a defendant individually 
and as a former trustee of the Fund. 


Commonly known as the Taft-Hartley Act. 


29 U.S.C. § 186(a) and (b) provide: 

"(a) It shall be unlawful for any employer or asso¬ 
ciation of employers or any person who acts as a labor 
relations expert, adviser, or consultant to an employer 
or who acts in the interest of an employer to pay, lend, 
or deliver, or agree to pay, lend, or deliver, any money 
or other thing of value-- 

(1) to any representative of any of his employees 
who are employed in an industry affecting commerce; 
or 

(2) to any labor organization, or any officer 
or employee thereof, which represents, seeks to 
represent, or would admit to membership, any of 
the employees of such employer who are employed 
in an industry affecting commerce; or 

(3) to any employee or group or committee of 
employees of such employer employed in an industry 
affecting commerce in excess of their normal com¬ 
pensation for the purpose of causing such employee 
or group or committee directly or indirectly to 
influence any other employees in the exercise of 
the right to organize and bargain collectively 
through representatives of their own choosing; or 

(4) to any officer or employee of a labor or¬ 
ganization engaged in an industry affecting com¬ 
merce wiLh intent to influence him in respect to 
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any of Ins actions, decisions, or duties as a rep' 
resent al ive of employees or as such officer or em 
ployee of such labor organization. 


(b) (1) It shall be unlawful for any person to re¬ 
quest, demand, receive, or accept, or agree to receive 
or accept, any payment, loan, or delivery of any money 
°f" er thing of value prohibited by subsection (a) 
of Lhis section. 


4 

29 U.S.C. 5 180(c)(6). 


In the last collective bargaining agreement negoti¬ 
ated be tween the Union and the employers, the employer 
payment was reduced from 8«* to 4/ per hour. The re¬ 
maining 4/ was applied to the employees' wages because 
at was felt that the Fund had sufficient funds to car¬ 
ry it tor several years. 


There can bo no doubt that the trustees of the Fund 
owe a fiduciary duty to the Fund boneficiaries. lee 
v. N esbitt . 453 F.2d 1309. 1311 (9th Cir. 1972) - 


tini-dpr V. All State Adm'rs, Inc.. 481 F.2d 3,37 
391-92 (5th Cir lY/ir-- 


8 


Snider v. All State Adin’rs. Inc. 
at J9T^92. 1 - 


supra , 481 F.2d 


9 

10 


28 U.S.C. $'2201; Shelly Oil Co. v 
iet im Co, , 339 U.S. 667, 6/1 (195077 


Phillips Pcrr c 


A rro yo v. United States, 359 U.S. 419 

fcil'JilLLAiLJU- s _ ( ov y nf fTT T Tabor Manarcmcnt 
Act 1175 (19 77 ). u - 


(1959); 2 Le- 
Relations 


ihe section was added to the bill as an amendment 
in tlie Senate and was accepted by the Conference Com¬ 
mittee. See, Arroyo v. Unircd States, supra. 359 
U.S. at 425 n. 6. —* 
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11 


p 


2 VTJ 1 a 1 j vo Hi lory of the l.abor Management Rcln- 
ti ons Ac t 1309; Lewis v. Seanor Coal Co.. jgTiOriTT 
442 (3d Cir. 1967 T. -' 


12 

H.R. Rep. No. 91-286, 91st Cong., 1st Sess., U.S. 
Code Cong. & Adm. News (1969), pp. 1159-60. 


See, e.g., Raymond v. Hoffmann, 284 F. Supp. 596. 
602 (E.D.Ta. 1966) ; In_ re BriekTayers' Local 1 of Pa. 
Welfare Fund , 159 F. Supp. 37 (E.D. Pa. 1958). 


14 


See, Textile Workers Unio n of America v. Lincoln 
Mills of Alabama . 353 U.S. 446 (1957). - 


15 

16 


E JL g L , Bowers v. Ulpiano Casal. Inc.. 393 F.2d 421. 
424^1st CTf” T968)~ -- 

i97 i) slcy v ’ Joyce ‘ 330 *• Su P^- 1228 » 1234 (N.D. m. 


Note, 72 Harv. L. Rev. 778, 780 (1959); Note, Pro¬ 
tection ol Beneficiari es under Employee Benefit Plans 
Wash. U. L. l). 112, 12n-29 (195577^^ ' 

"Section 302(c)(5) in itself does not provide sanc¬ 
tions against maladministration of welfare funds. It 
merely sets out the conditions under which a payment 
to a ’representative of employees’ is lawful. Embezzle¬ 
ment and breach of trust would seem to be exclusively 
subject to s-taie regulation, if any." Regulation of 
Employee Benefit Plans; Activate the Law of Trusts. 
SStan. L. ite vT TSS, 6&1 (1956 T-~ 

Contra, Note, 35 N.Y.U. L. Rev. 1181 (1960). 


He arings B efore the Subcom mi ttee on Welfare an d Pen- 
®i_Pi 1 funu:. __< i f the Sen. it:• Committee on Labor and Public 
Welfare , 84th Cong., 1st Sess. (1955), pt. 6 at $02-06. 
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19 


20 


21 


22 


Senate Committce on Labor and Public Welfare, Wel- 
fa re and Penn ion Plan Investigation. Final RcDort 
84 th Cong. , 2cT Scss . (1^56), p. 59. -• -’ . 

Hearings Before the S ubconmittec on Welfare and 
Pen sion lan ds of the Senate Committee on Labor arid 
Public We 11 are , supra , at 902^04“ 

, ^j°ses v. A mmond , 162 F. Supp. 866, 870 (S.D.N.Y. 
1958); Hovers, v. Ujpiano Casal, Inc. , supra, 393 F.2d 
f/* 2 ' v. birth right , 172 F. Supp. 895 (S.D. 

5 • ,i?S: fer-s&^fciS/jiST-sSS: 

7S6, 799 A (E?i. l ?“ , i,7ir £lii V ’ £SiSia - ” 9 ^ SUPP - 



n 

m en' Pla: a or 
Chicag o, ~i.,> 

Hnvc_-^s v. II 
■s upr a, 330 
22*5 F. Supp 
Q ulier , ro \in 
Kirkpat i ick 
af f'd , 3o / 
st ers Ile a 1 1 

and ViciniTv, J21 I’. Supp. 10:1 , 103 
Ciordarj v. Hoffmann, 295 F. Supp. 463, 470-71 (F..D. 

a. l-»6v) ; cf. Snider v. All State Adm'rs. Inc., su- 
pra. . " '- - 


borers 1 Ass 'n of Chi cago v. Journev- 
y r Pro t ective and Bene volent Society of 
cal 5, 279 F.2d 
_ Casa 1, Jnc. 

Supp. at 1231; Kro gor~ Co. v~ BlassTcT 
. 300,^312-13 (E.D. Mo. 196"^) , vaca ted on 
ds, 345 F.2d 58 (8th Cir. 1965); Moyer v 
.* 265 F Supp. 348, 351 (E.D. Pa.T967), 

1 .2d 955 (3d Cir. 1968); Porter v. Te am- 
h. Welfare and Life Ins. Funds of PETla. 

(E.D. Pa. 1970); 


Blanhe tish 
1971), cited 
that case, a 
ants had vio 
no violation 
based upon t 
of Columbia 
11 D.C. Code 
329 F. Supp. 
that the Act 
ciary obliga 


iH v. Boyle , 329 F. Supp. 1089 (D.D.C. 

to us by plaintiffs, is not contra. In 
lthough the court found that the defend- 
lated their fiduciary duty to the Fund, 
oi § 302 was claimed. Jurisdiction was 
he general jurisdiction of the District 
district court, which was then in effect, 
§ 521, and on diversity of citizenship, 
1092, and the plaintiffs did not claim 
had created federal law governing fidu- 
tions. The court considered § 302 only 
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25 


26 


27 


to the extent of finding that it did not relieve de- 

%nV :h Q ir co "® 61 :. law fidneiary rer.ponsihili- 
tie.. Jwy r . Supp. at 1094-9!). 


25 


24 


359 U.S. at 424. 


47n S t V * h -°--^'?l 1 - n • - S “P«. 295 F. Supp. at 

.70 Porter v. Tcamrterr. h ealth. T Valfare and T.ife Ins 

Um d s o. 1 hi j_r, _anu v’xe inUy. .supra . 321 1-. SuppV a <- 


Fnn^oM 1 ' 13 period, the employer contribution to the 
rund was Uh per hour. 


ac The assistant business agent of the Union is paid. 

as is the business agent; the president of the Union 
is not. 


ilM'ut modifications appear on pare 2 ftwo rha r •' 

typewritttV^h U ° re initialled by the parties. The ' 
A^benflU! p cha £8es were made on a typewriter in 
A. bend .i 1 ou^hkeepsie oifice. 


73 




I.ist of Defendants' Attorneys and their Addresses 
to whom N'oLice of Entry was mailed July 1, 1974. 


Granik, Garson, Silverman 
& Nowicki, lisqs. 

Attorneys lor Defendant Willis C. Rose 
120 North Main Street 
New City, New York 10956 

Cuazzo, Silagi ^ Craner, Esqs. 

Attorneys for Defendant Robert Palatnik 

888 Seventh Avenue 

New York, New York 10019 

John M. Donoghue, Esq. 

Attorney for Defendant Joseph Albenda 
54 Market Street 
Poughkeepsie, New York 12601 


Cl 


CC1 


CtlR LSTOP 


)PHER HAROL’D 


Sworn to before me this 
1st day of July, 1974. 



MflWOiV L. StOCUM 
NOTARY ruiiuc. Ol N.* Yolk 
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Ouflliticd ir tit* Yuik Count/ 

Cjcm.kjion lop.rm Ma, t h JJ, ji7S 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JOSEPH W. HALEY and HENRY 
WHITNEY, as UNION TRUSTEES OF 
THE INTERNATIONAL ASSOCIATION 
OF DRIDGE, STRUCTURAL AND 
ORNAMENTAL IRON WORKERS, 

LOCAL 417, TRAINING AND 
EDUCATION FUND, 

Plaintiffs, 

vs. 

R013ERT PALATNIK, TRUSTEE OF 
THE INTERNATIONAL ASSOCIATION 
OF QRLCGE, STRUCTURAL AND 
ORNAMENTAL IRON WORKERS, 

LOCAL 417, et al., 

Defendants. 


74 Civ. 284 


3efore: 


HON. LLOYD F. MacMAHON, 


District Judge. 


New York, March 3, 1974 ; 
3.30 o'clock p.m. 
(Room 1105) 


APPEARANCES: 

JOHN R. HAROLD, F3q. , 

Attorney for Joseph N. Haley and 
Henry Whitney, plaintiffs. 

GUAZZO, 3ILAGI & CftANER, Esqs., 

Attorneys for Defendant Palatnik; 

MITCHEL D. CRAMER, E3q., of Counsel. 
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DAVID W. SILVERMAN, Esq., 

Attorney for Defendant Rose. 


JOHN DONOGHUE, Esq., 


Attorney for Defendant Albenda. 


MR. HAROLD: May I on the record, perhaps later, 
identify the people who appear so that we ’./ill know we 
have a proper record before you? 

TIIE COURT: All right, no ahead. 

MR. HAROLD: I am John Harold, representing 

Joseph W. Haley and Henry Whitney, plaintiffs in the action 
for declaratory judgment, 74 Civ. 284. 

Will the other counsel identify themselves and 

the parties they represent? 

MR. CRAMER: My name is Mitchel Craner. 

I represent Robert Ealatnik in that action as a defendant. 

MR. SILVERMAN: My name is David Silverman. 

I represent the defendant Willis C. Rose, the last named 
defendant. 

MR. DONOGHUE: My name is John Donoghue. 

I represent the defendant Joseph Albenda. 

MR. HAROLD: May I call Mr. Cebo, sir? 

THE COURT: Yes. 
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MR. HAROLD: Mr. Cebo, take the? stand. 

ROBERT L. O r. D O , called as a witness 

by the plaintiffs, havino been first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. HAROLD: 

O Sir, would yo:i identify yourself and your 
employment? 

A My name is Robert Cebo. I am manaeor of the 
New York Telephone Company, Newburoh. 

MR. CRANER: Your Honor, nay I interrupt just 
at this moment? I am not quite sure what this hearino 

is about. It is my understandine, on the action 
74 Civ. 2H4, there is an application before this Court 
for a rotion to stay the arbitration proceedinq. 

THE COURT: If that is vour understandino, it 

isn't mine. 

As I understood it, I was hearino v/hether 
contract hirino Mr. Rose was invalid. 

MR. HAROLD: Correct. 

THE COURT: For declaratory judment that it is 

is that it? 

MR. HAROLD: Yes, sir. 


southern district court reporters. u.s. courthouse 
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Iks Oebo-direct 4 

MR. CRAMEP: May I state for the record, your 
Honor, that my client the defendant in this action, 

Robert Palatnik, is not in the country. He will not be 
able to be in court today to testify, if needed. 

I did not know -- it was not my understanding 
that we would q o to trial today on the issue of the 
declaratory judomont. 

Tiir COURT: On that score, if it should 

develop that we need his testimony, since there is no 
jury, the Court will hear an application at the conclusion 
of this hearirn as to whether we can wait to hear him at 
some other tine. 

lir. CRANEP: Thank you very much, sir. 

DY MR. HAROLD: 

Q Sir, did I ask vou to produce records in 

respect to a telephone number identified as 914-561-5520, 
with a credit card number 0G5? 

A Yes, sir. 

o Did I ask vou? 

A Yes, you did. 

o And did vou produce such records? 

A I have such records. 

0 May I see then, please? 

THE WITNESS: Your Honor, mav I ask a question? 


SOUTHERN district court reporters, u.s. courthouse 
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jko 

THr. COUPT: No. Junt answer the questions. 

Ho asks the ouestions, you answer them. I say whether 
you have to answer them. 

(Produced.) 

0 And did I also ask you to construct for th is 
subscriber the identification o' the nunbers called and 
callino this number on a collect? 

A Yes, sir, you did. 

0 And do you have such a record with you? 

A Yes, sir. 

o May I have it, please? 

(Produced.) 

MP. HAROLP: fay I physically separate these? 

THE WITNESS: Yes. 

MR. HAROLD: If von please, your Honor, I don’t 
want to take anythinc else. This is all T want. 

I would ask the rourt clerk to mark as Onion 
Trustees’ for identification a series of telephone bills. 
We need not take the Court's time row to identify each 
in turn if they just be labeled. I can no forward 

later. 

THP COUPT: Exhibit 1, Trustees' for identi¬ 
fication. 

(Trustees' Exhibit 1 was marked for identi- 
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jbs Gobo-direct r, 

fication.) 

NP. HAROLD: I state to the Court and fellow 

counsel that Trustee 1 are the bills rendered to this 

<• 

number for the billing period September, October, 

November. 

TIIH COURT: Rendered at what number? 

MP. HAROLD: Uprtor the number.561-5520 *or 

the hilling period of September, October, November and 
December. 

So there will be no mystery about it, these — 
THE COURT: What it; the materiality of this? 

a 

MP,. HAROLD: Sir, ? nc of the things we want 

to prove is the activity or lac!: of activity of the fund 
administrator. That is why I am putting these in 
evidence. 

I have reason to believe that I can 3 how the 
Court that -- 

THE COUPT: All right. 

MP. HAROLD: I now offer them in evidence. 

MR. SILVERMAN: May I rosoectfully stnte to the 

Court that pursuant to even the complaint which is before 
you, the thrust of this action is that the emnloyment 
contract which was-entered into in .Tune was one that was 
either induced by fraud — 

SOUTHERN district court reporters, u.s. courthouse 
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THT COURT: You nay it was fraud in tho induce¬ 
ment. 

' MR. SILVERMAN: Yes.’ 

THE COURT: Sustained. 

It is immaterial what he did afterwards, I would 
think, unless somehow it relates back to this period. 

Does it? 

MP. HAROLD: May I be heard? Somewhat like 

the phrase, "The punishment doesn't fit the crime," which 
therefore is some indicia of why the punishment was so 
severe, so also, if we are dealing with a very minor fund, 
with no activity at all in its functioninq, and as 
administered by this administrator, then I think it 
relates back to your Honor's mental judqment that he 
needs to make, that thin was a contract that didn't need 
to be made. 

THE COURT: All rieht, I will take it for — 

MR. CRAMER: I am croinq to join in Mr. 

Silverman's objection. 

THE COURT: 1 I note your objection. I will 
accept it for what it is worth. It nay have some rele- 
vance in the context of the entire evidence when we hear 
it. 

MR. HAROLD: I ask that a piece of paner marked 
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jkfl Gebo-direct 8 

page 2 and 3 with telephone numbers on it and nanos of 
people on it be marked for identification as Union 
Trustees' 2. 

THE COUPT: You can mark thorn yourself. When 
you offer them in evidence wo will sec what thev are. 

Q Mr. Gebo, would you give us a little more 
identification of what this .purports to be? 

A Yes, sir. Th is is a copy of a letter that 

I sent to you on January the 13th of this year. 

0 And it nurnorts to do what. Union Exhibit 2? 

A This exhibit, this cony of the letter that I 

sent to you, was in specific response to your letter of 
January 4th, in which you stated that you were actina as 
power of attorney. 

THE COURT: I can read. Put the papers in. 

. 

1 

I can road English. 

'IP. HAROLD: I offer it in evidence. 

MR, SILVERMAN: Will your Honor merely note a 
similar objection to the previous objection entered, the 
fact that this is something which took place long -*tor the 
contract? 

a , 

UR. CRANER: Again I join in the objection. 

THE COURT: All right. 

MR. HAROLD: May Mr. Silverman and I approach 
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jks * Oebo-direct 9 

2 

the bench? 

3 

THE COURT: Vfliy do you need to approach the 

4 

bench? There is no jury? 

5 

(Union Trustees' Exhibit 2. was received in 

• 6 

evidence.) 

7^ 

MR. HAROLD: I assure you, as a counsel, I • 

8 

have a reason. 

9 

THL COURT: All rioht. 

10 

(Discussion o f f the record at the bench.) 

11 

MR. HAROLD: I o*fcr as Union Exhibit 3 a 

12 

tabulation made by ne of telephone nunbers made on this 

13 

call, all to one nunbor, which counsel will concede was 

14 

. 

not on the fund business, and the telephone bills will 

15 

indicate the time pertainine to then, if that be aermane 

16 

enouch for the Court's attention. 

17 

TPF COURT: A11 rinht. 

V 

18 

MP. SILVEP.MAN: Your Honor, the similar objection 

19 

to the first two, with the further concession of counsel 

20 

that whatever these telephone charnes were, were reimbursed 

21 

to the <uind. 

22 

MR. HAROLD: I would bo clad to stipulate — 

• 

23 

MP. SILVER:IAN: I v/ill aive you the checks. 

24 

MR. HAROLD: Or the dates. I* it is hind- 

25 

sioht, I have a question. If it i3 *orosioht, I thin): 
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it in cornendable. 

"•lin COUP"': ’'ll rioht., received. 

(Union Trustees' Rxh''bit 3 was received in 
evidence.) 

IIP. HAROLD: I have nothinn further of thin 

witness. 

HP. SILVCRHAM: T have no questions, your Honor. 
HR. CRAI1CP: Ho questions. 

VP. nONOCIILT: Ho auestions. 

"Hi: COURT: You arc excused. 

(Witness excused.) 

VP. HAROLD: Vr. Bouchard, nloano. 

N O R P A W n 0 V r ll A R D , called as a witness 

by the plaintiffs, beinr *irst duly sworn, testified 
an follows: 

MR. HAPOI,t>: For the convenience of the Court, 
sir, for the next series of witnesses I will he anplifyine 
by specific evidence the various alienations in the con- 
plaint . 

TI1F COURT: All rioht. 

DinnCT KXAVIUATIOU 
BY MR. HAROLD: 

0 Hr. Bouchard, nlease tell the Court in vour own 

SOUTHERN DISTRICT COUNT REPORTERS. U.S. COUNTHOUSE 
EOLEY SQUARE. MEN YORK. N.Y. COTHN 




1 

2 

3 

4 


6 

7 

8 

9 

10 


i 


11 I! 




14 

15 


16 



18 


19 | 

20 
21 
22 

23 

I 

24 I 


nouchnrd-direct 11 

words what you do, who you aro? 

A I an an iron worker in Local 417 in Nevburoh, 

and I an also an instructor in tho apprentice school. 

O Please raise vour voice and tell the Court in 
vour own words what you do as an instructor *?ind how lono 


you have done it? 

A Well, I have a class of tho third year presently 
in the apprentice school, and before June of this year I 
used to take care of records in tho school and refer then 

to our president of the local. 

o Please describe for the Court how lono vou have 

been associated with this school? 

T> About ten years. 

n When did it becooo funded bv the enplovcr? 


A I believe in 1967. 

0 How docs it operate? 

^ It is run throueh a JAo, which is a joint 

apprenticeship committee. 

Q Of what? 

A Of employers and unior. members, 

o And when dess it operate? 

A Tho JAC should operate war round . The 


is open from September throuoh April for a total o' 
hours per year. 


school 
1 Ai 
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Houchard-direct 12 

2 

0 

14 4 hours a year, how many ninhts a week? 

3 

A 

Each class spends two ninhts a week in school 

4 

for a total 

of five hours a week. 

5 

0 

With the total number n* days a year, you have 

6 1 

counted the 

vacation days and the sunrer closing? 

7 

A 

Rinht. 

8 

0 

For how lonn is it closed durinn the summer 

9 ! 

period? 

When does it end in the spring* 9 

10 

A 

We start usually around the riddle of September 

u 

and oo for 

1^4 hours. Usually it ends around the riddle 

12 

of April. 


13 

° 

With holiday periods in between? 

14 

A 

Included, yes, sir. 

15 

1 

0 

1 

llow ranv instructors are there? 

16 

A 

We have three instructors. 

17 

0 

Gcncrallv, and don't burden the record, what do 

18 

you teach. 

the three instructors? 

19 

* 

i 

We teach ever*' phase of our trade that we do. 

20 

° 

/bout how many apnrentices — how does the 

21 

incoming and outrninn number of arprcntices cone about? 

22 

A 

Vie have a total of about 4 0 or 4 5 boys at 

23 

school and 

thev come in at an averare o* about 1? or 15 

24 

boys per year for a period of three years. 

25 

o 

Wow, up until July 1 of this year did the school 

1 
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n 



2 

have anv fund administrator? 


3 

A Up until July 1 of this year — 

» 

4 

0 Of 1073. 


5 

• 

0 


6 

Toll the Court in your ovn words how it functioned 


-7 

from an administrate point of view, if you know, and tc the 


8 

extent vou know. 


9 

A Well, I was a member of the JAC, secretary, and 


10 

I was also an instructor in the school, and I would take 


11 

attendances and various papers that have to be filled out 


12 

and refer them to the office upstairs, to Mr. Pose or Ur. 


13 

Mims and — 


14 

0 Please identify, at that tine who Mr. Pose was 


15 

and who Mr. Mims was. 


16 

A Mr. Pose was the chairman of the JAC, president 


17 

of the local, and also assistant business aeent. 


18 

Q In which capacity van he paid? 


19 

MB. SII.VnP.MAN: I would ohiect, your Honor, as 


20 | 

to which capacity he was paid. 


21 

THE conn*": Sustained. 


22 

I 

MI?. UAPOLD: Subject to connection. I v'ill 

i 

23 

• 

brino it out with the next witness or relate it. 


24 ; 

0 Continue, please. 


25 

A He was octtino paid as an assistant business aoont 
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fir.. HAPPED: Torcfive mo. 

THE COt.'PT: Pod pivos you vour witnesses, 
no ahead. 

After July 1, what i* nnvthino did *» r< p 0 «. c r i Q 
in the functionina of the school, to your knowledcj? 

A Well, there wasn’t anythin^ done until July or -- 
I’n sorry — September or Octohrr, when they started to ask 
for apnlicntions for new members, and I believe that he 
processed these, but then that had to be turned over to 
the JAC for further consideration. 

0 Did he visit the *irst class? 


A Ilo visited all the classes the *irst nieht thev 


bepan, 


Q Who did the similar processing of applicants 
before July 1? You have told „ s , i think, but clarify 


it apain 


rhe applicants would come into the office and 


wore civen applications to fill out, and these in turn were 
kept on file until just before the school started, to be 
processed hv the JA r. 

0 What was the method of examination, o* tests 

eiven to the students? 

A We had interviews with the students and then we 
had a test that was niven to them if they passed the first 
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2 

or second interview. If thev ha^ the minimum require¬ 


3 

ments . 


4 

0 Was there occasions — and I am lt?adinn that 


5 

you referred the question of students that weren t 


6 

attentive to their work to officers of the union? 


'1 

A I don't understand the question. 


8 

o Were there occasions when ’'ou f a6 an i~rtructor» 

| 


<> 

|| 

referred si.-s name of students to i*. r '. mr" of t.'C -in on | 


10 

in respect to their work performance? 


11 

A Yes. Occasionallv I would send a report up 


12 

to the office statinn the status of the student or their 


13 

attendance, their performance of work, and also if thev 


14 

had done so much of one phase of the work, I would recom¬ 


15 

mend that thev no into another phase, to the office. 


16 

0 And have vou done that since duly? 


17 

A No, I haven't. 


18 

n Who had? Another man that has taken my place 


19 

as of July. 


20 

0 Another teacher? 


21 

A Yes. 


22 

MR. IIAP.OLD: I have no further ouestions o f th^s 


23 

witness. 


24 

MR. CILVCPMAN: Just one or two, if I may, your 


25 

Honor. 

SOUTHERN DISTRICT COURT REPORTER*. U.*. COURTHOUEE 

FOLEY SQUARE. NEW YORK. N.V. COJ MR - 

\ 


SOUTHERN DISTRICT COURT REPORTER*. U.S. COURTHOUSE 
POIEY SQUARE. NEW YORK. N.V. CO T *J#0 






1 


jks 

CROSS EXAMINATION 


Bouchard-cross 


I 


JC 


2 

3 

4 

5 

6 
^7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


BY MR. 


SILVERMAN: 


0 The apprenticeship training which you are 

involved in, this is done under the auspices of the State, 
is it not, v?hcre you have an apprenticeship council in the 
State of Nov York, the trainino that you do is under a 
State progran? 

A I don’t know what capacity the State is in, sir. 

0 Do you know whether reports are made to the 

State apprenticeship council? 

A Mo, I don’t. 

Q I understand also that sore of the apprentices 

who are takir.e your proarar have available to then certain 
Federal aid and certain fi.I. benefits and thinos like that? 

A That is true. 

Q That all reouires record keeping, hook work, so 

that the Federal Governrent, on whatever *oms it has, nav 
be apprised of what is ooinn on with respect to the student, 
is that right? 

A Yc 3, sir. 

0 Do you take care of that? 

I i 

A Mo, I don’t. 

MR. SILVFPA1AU: No further cuor.tiors. 

CRAMFU: I have no questions, your Honor. 
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redirect examiuatioh 

DY MR. HAROLD: 

0 Who takes care of that clearinn to the rederal 
Government? 

A The president of the local. 

C Has that been the case for the last ten years? 

A That has been the case, or the JAC, the chairman 

of the JAC. 

MR. HAROLD: I have no further questions. 

THE COURT: All rioht, you are excused. 

(Witness excused.) 

MR. HAROLD: May I next call Mr. Haley. 

JOSEPH K. HALEY, called an a witness by 

the plaintiffs, beine first duly sworn, testified as. 
follows: 

DIRECT EXAMINATION 
HY MR. IIAROLD: 

o What is your present capacity with local 417? 

A. At tile present tine I an the president, assistant 

business aeent and I an also a trustee on the Trainino and 

• 

Education Fund. 

0 How lonn .have vou been a nemher in the union and 

an employee in the industry? 
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A I have been an iron worker f or 20 years, 

n I!ov; lone have you been actively interested in 

the internal affairs ot Local 417? 

T 17 years. 

0 Prior to July 1, 1°73, who -..’ere the union 

trustees of this fund? 

A William n. vins and Willis r . >‘ose. 

o And v/ho were the employer trustees? 

A. Josenh Albcnda -- excuse no, vou are askine this 

question as to when I tool: over? 
o Orior to July 1. 

A Trior to July 1. 

o Or prior to you beconinc trustee. 

A The last two that I know o c would bo Robert 

Talntnik and Joseph Albenda. 

n Prior to July 1, •■•hat office in the union did 

Willis Pose hold? 

A He v.’as the elected president. He was an 

assistant business noont bv appointment. He was a trustee 
on the Training .and rducation Tund, a trustee on the Annuity 
Fund, a trustee on the Welfare Tension Fund a.nd al=o a 
chairman of the Joint Apprentice Committee. 

o And what was William Pirns before the successor 

union trustee to the fund? 
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A He was the elected business aqenfc, financial 
secretary-treasurer, trustee to the Annuity Tund, 

Traininq and Education Fund, Welfare Pension Fund. 

Q Who employs under the rules o f your oroanir.ation 
the assistant business aeent? 

A Who employs the assistant business aeent? 

Doth the business aaent and assistant business aeent are 
employed by the local union and paid out o^ the local 
union's General Fund. 

0 What happened in respect to the employment of 
Mr. Pose as assistant business aeent in Mav of 1073? 

A A motion was put before the membership to relieve 
him of his temporary appointment due to the lack of work 
and the insufficient funds. He was removed from the 

payroll in that capacity. 

0 What happened in the elections o* the local in 
that sprinc in respect to the new term beoinnino July 1? 

A Mr. Mims was defeated as business aeent bv 
Floyd Marks and ,'ir. Pose was defeated ^or the office of 
president by mvself, Joseph Haley. 

MR. HAROLD: May I borrow back the marked 
minutes? T made some notations on one of the copies and 
I don't know whether I nave you that conv. 

THR COURT: Sure, here vnu are. 
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UP. PAPOLD: I am leadinn, Counsel. 

0 Did vou attend a June meeting nf the membership 

of the local, June 1973? 

A Yes, I rlitl. 

Q And what if anythinn happened at that neetinq 
concerninq the employment of a fund administrator? 

A Upon the question .Heine ashed, was there -any 

such thine in existence as a contract for Apprentice Fund 
coordinator, the answer oivcn to the membership by the 
then president, Mr. Hose, to my recollection, was there was 
no such contract siqned at that present time. 

MR. HAROLD: If I mav delineate, I call the 
Court's respectful attention to the fact that the instrument, 
the fivc-venr contract, preceded bv date that date. "’he 
instrument was dated Mav 29, 1973. The testimony is in 
relation to a June 1 moetinq. 

HP. SIIATPMAN: Mav I respectfully refer the 
Court, so as not to clutter up the record, that the aqreo- 
ment is dated -- it says nnreer'ent made the 29t.h day of 
May 1973, effective the 2nd dav of July 1973. 

TIT COURT: You were referrinn, I take it, to 

the anreement annexed to the complaint? 

MR. HAROLD: Yes. 

MR. STLVRRMAM: That is the anreement, your 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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Honor, wherein Mr. rose was employed. 

TIIR COURT: All riqht. 

0 Nov/, since July 1. have von continued to function 
as president? 

A I have. 

0 Tell the Court in your ov/n words what respons¬ 

ibilities you have had in re$oect to the administration of 
the Apprentice r und in a proper manner and also as a fund 
trustee. 

A Well, since July 1, that is when we found out 
there was a contract in fact siqned. The oenoral member- 
shin had instructed the executive hoard to hire an attornev 
to check into the leoalitv o f such a con tract. 

Deinn president o^ the* local union, it was my 
job to represent the wishes of the membershin. Also beinq 
a trustee of said fund, 1 was doubly oblinated to follow 
throunh the host we could. 

Nov/, the executive board, after that date, 
after that date, hired Mr. Harold. We had a meetine at 
the Holiday Inr in Newburoh nrevious to hirina Mr. Harold 
with Mr. Albcnda, Mr. O'Hara, Mr. Mims, Mr. rose, Mr. Marks 
and myself, at which time we questioned the contract. Wa 
were offered two alternatives by Mr. O'Hara. We could 
either modify the said contract or Mr. Rose could, rcsinn. 
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I in turn offered a third one, that we buy the 
contract back. 

Now, the foolinns of the membership were that 
all elected officers in the local union are elected bv the 
body for three years. Here was a contract sinned by 
trustees hirino their own trustee on a five-year contract 
at a salary and expenses creator than wo pay our business 
representative, who represents the entire work force of 
the local union. 

We were turned dov.’n on the bid to huv the 
contract back. 

We then went on in, contacted hr. Harold, arid 
told him we wanted to check into the lenalitv of the 
contract. 

Ml this time Mr. Rose was continuino to show up 
every day and check in at his office and check out. 

Whatever his jobs were, I don't know, because T was out in 
the field workinn. 

Q Have you ns president visited the positions of 
employment in vour industrv in your area? 

A I have in the pant two wcekr more so since I 
have been hired as assistant business aoent. I did in 
the capacity of nredident no down on oneniner nights of the 
apprentice school to chock all t^reo classes. I also was 


•t 
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instrumental in appointina tvro now instructors to replace 
the others. We retained Mr. Bouchard. We reappointed 
a B'.l Lynton and P.ichard Maouirc. 

Wc ran into difficulty, though, since the fund 
wouldn't — wc couldn't net anvbodv to sian the checks. 

We have a checkbook full of unsirned checks. 

0 Pass that, if you nlease. Wo have that natter 
cleared up. It is not related to this action. 

A Oh, I'm sorry. 

0 To your knowledge, as president, did "ou over 
find out: that Mr. Pose hnc! serviced the apprentices, 
interviewed the apprentices, visited the schools, inter¬ 
viewed the teachers or inquired ns to the functioiino of 
the school? 

A Well, being an iron worker in the field, vou 
are talkinn about something that I would have to do part 
time. Most f this, the record krepine, the job keeping, 
is being done, since Mr. rose's dismissal, and is beinn 
done since st-.ced, as it vas previous to the 


contract. 


MR. SILVRRMAN: Your Honor, T pbject to that. 


The witness did not answer the inquiry as to whether 
Mr. rose had done those things. 

TllH COURT: Sustained. Strike it out. jt is 
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not responsive. 

VP.. HAROLD: Would you read the question hack? 

It was a rather lone question. 

TJ!P COPPT: I thought it was rather connound, 

nyself. 

VP.. IIAROLD: Let no take it apart and not read 

it aoain, if it please the Court. 

Q To your knowledge, since July 1, have you knoi/n 
o f Mr. Rose to visit any apprentices .in roswoct to their- 
trainina; yes or no? 

A My only actual knowledge of Mr. Pose visitine 

the apprentices was on the throe nights that school 
orioinally opened. I was there in his presence; he was 
there. 

0 I an loading: 

Po stewards nake regular renorts of on-job 
activities to your business agent? 

A All stewards report ever*' nan on their job, their 
hours worked. That is a weekly report. 

0 Who assinns work within your jurisdiction? 

A 'Die business aqcnt, Mr. Marks. 

0 Would this include the assignnent of apnrentiros'* 

A. ‘ppronticcB — 

0 T log vour pardon — of persons eoing to school? 

SOUTMCNN oi*tnict count ncnontbn*. us. countmouic 
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A The business ancnt assinns work to every member, 
apprentice or journeyman. 

MR. HAROLD: I have no further question*: of 

this witness. 

TI!F COURT: Could we defer cross-examination for 
a minute. I have a jury out and annarently there is a 

note. 

(Recess.) 

flR. HAROLD: With the Court's permission, one or 

two more ouestions of this witness. 

DY HR. HAROLD: 

o Is there a paid secretar" that does work for 
the Apprentice Rund, secretarial work? 

A We have a secretary that does services to funds, 
Fhc services the Apprentice Training Fund and the Annuity 
Fund and her salary is split between both funds. 

o Have you made a search of the offices of the 
Trust Fund and the files of the union to find out, to see 
if von could find any minutes of the apprentice trust 
reflcctinq the hire of Mr. Willis Rose or any notice in 
respect to such hire from anybody to anvbodv? 

A I have been unable to find any minutes with 

reference to a meetino in which the coordinator v/as 
employed or hired. 
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o And you searched? 

A I have looked, yes, and we have inquired. 

in. HAROLD: I have no further nuestiors. 

THE COURT: Are there anv minutes rospectinc 
authorization to hire a coordinator? 

m HC VITMTSS: Mo minutes have been found by me 
in all the nlaccs I have innuircd. I have incuired of 

the Martin Siegel Comnanv who takes minute?? at our 
annuity reet.inns, but they clai m they wore not hired bv 
the Traininn Fund to take such minutes. There are some 
minuter, but none with reference to the hiring of a co¬ 
ordinator, to my knowledge. 

O And you have looked throuoh all of the files — 

A All that were available to me. 

0 -- in the room allocated f or the uro n* the 

Trust Tund, and you have looked throuoh all of the union 
files, in particular for these minutes? 

A I have been unable to *iod any minutes. 

MR. HAROLD: Very well, sir. I have no further 

questiorr.. 

THE COURT: Cross-examine. 

• , 

CROSS EXAMINATION 
ny MR. SILVERMAN: . 

0 You became the president of the union in July, 
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is that correct, or when did you become president of the 
union? 

A Election was the 30th of .Tune. I was sworn 


in the first meeting in July of 197 7. 

o And the first moetinn in July vou appointed 


yourself to the apprentice — as apprenticeship trustee, 
is that correct? 


A Ho, sir. 


Who anno inter! vou? 


A I didn't appoint myself to replace Mr. Mims 

until, let's see, it was -- the date escapes me. 

0 Cut, in any event, you appointed vourself as a 
trustee? 


Yes, sir, I did. 


Of this particular fund? 


A Yes, I did. 

O In the month of Mtmist or late Julv, as soon as 
you had been beneficially appointed bv yourself to this 
position -- 

MP.. HAROLD; Objection to the framincr of the 
question "beneficially appointed." "'hat «is an adjective, 
not a cuestion. 

THE COUPT: Sustained. 


After your appointment as a trustee of this 
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particular fund, did you not thereafter attend meotines 
which were held at various resort hotels with respect to 
duties of a trustee of this typo of fund? 

A 1 f1on,t know thc ™>nth. I attended an 
apprentice conference held by the Iron Workers Inter¬ 
national . 

n Where was that held? 

A At the Playboy Club in Mev Jersey, alone with 
Mr. Albenda. i took this action on — 

° Mo, mv onlv ouestior. is did you no? 

A Oh, yes, I wont, yen, sir. As a trustee it 
was my rioht. 

All rioht. And commeneino in about September 

of 1071 did vou eive instructions to the effect that the 
various people associated with the union traininr prooran 

verc n< t to report or not to have any commerce or anythino 
to do with Mr. rose? 

•"here has been no direct Of-’er to that, to my 
recollection . 

Did vou at any tine e iv e nnv directions to the 
instructors that they were not to turn over attendance 
lists and other such items to fir. n ore? 

T gave the instructors orders that thev were not 
to turn over anv attendance records to Mr. Pose, in mv 
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capacity as a trustee and president of the local union, 
since it was our position that the job did not lennlly 
exist. 

n And thereafter you directed everyone, inclusive 

of the secretary, not to have anythinn to do with Mr. Pose? 

A No, I nive the secretaries no orders, 

n Did you chance the offices around so that Mr. 

Pose was separated? 

A The office — the nirl v/as taken out o* the office 

. 

and returned to the iron workers office, not by the trustee, 
but by the executive board of the local union, since she 
was doincr 90 per cent of the work with reference to collect¬ 
ing funds for the local union. 

Q Let us see, perhaps we can save a lot of cues- 

I 

tions and a lot of answers. 

Comnencino in September of 1973 did you and those 
who were in executive positions of your union do all within 
your power to see that Mr. Pose could not act ns the 
administrator of this fund? 

A Not to ny knowledge. 

O You did nothinp to prohibit him from actinn as 

administrator? 

A I did nothinn to prevent, him other than — 

MR. HAP.OLDs Let me help counsel, if you wish. 
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There cane a mcetino of the trustees — and 
identify the date for me and I v/ill concede it — where, 
as far as the union trustees were concerned, we terminated 
his employment. 

0 When did you do that? 

A The locks were chanced in November 27th. 

I think the last day of the payroll was the end of October. 
MR. HAROLD: And that is stated — 

0 So from the end o* October, based upon the 
resolution of two union trustees, you considered, in vour 
own mind, the functions of Mr. Rose at an end? 

MR. HAROLD: Objection. I did not so stipu¬ 

late. He nay as); the question. 

MR. SILVERMAN: Let me as): the witness. 

TUP WITNESS: Please, you already couched the 
question inapposite to the way I phrased it. You said 
to union trustees. 

THE COl’nT: Let's take it one at a time. 

The objection is sirrale - the question is bad in 

forr. 

Mr. niLVER.’LAN: It T mav renhrase the ouestion, 

your Honor. 

° As of the end of October, was it your opinion, 
as a trustee, that Mr. Rose was to no lonner act ns 
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Next witness. 


(Witness excused.) 

MR. HAROLD: Mr. Whitney, please. 

II r n R Y W II I T M r Y , called as a witness by the 

plaintiffs, havino been first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 

ny Mr. harold: 

0 Please describe to the Court your present status 
in Local 417. 

A My present status in Ie>cal 417, the only dutv I 
hold is a trustee of the Trainine and Education Fund. 

0 In May of 1973 were you a member of the local 

executive board? 

A Yes, I was a member of the executive board, 
o Did there come up at that executive board a 

conversation with Mr. Rose concerning his emnloyment? 

Yes or no. 

A I don't recall any conversation at an executive 

board neotine of employment— snecif”inn fund coordinator? 

i 

o Was there a conversation at an executive board 

f . 

meetinn in Mav with Mr. Pose concerning employment in the 
local union? 
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A Yes, his employment, if I am thinhino alonq 
your lines, ho was terminated, his job as assistant 
deleqate wan terminated by the nnmbcrshin of Local 417. 

0 What if anythinq in May did Mr. Pose say about 
that at or after tho executive board ncetino of ;i»y 4th? 

A Vie 11, durino the executive board neetinn ho van 

nretty well nut out about it,' and he made the statement 
that he was out to crab cverythinq that was ready for tho 
takinq. 

0 Is that the substance of his words or as best 
you can recollect the words? 

A It is about the best T can recollect, yes, sir. 

0 That was immediately a*ter the loss of his 

employment as assistant business acent? 

A That's riqht. The executive board meetino was 
held after the membership moetira. 

0. What hannened at that membership neetinn? 

A Tho membership meotinq was when brother Pose's 
employment as assistant business aqent was terminated bv 
a vote of the membership. 

f> On the same nioht there was an executive hoard* 
meetinq? 

A Immediately after the reoular membership meotinq 
there was an executive board meetino. 
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jkn 

0 On that same nioht, thin in the conversation you 
referred to? 

A Yes. 

MR. HAROLD: Your Honor, rather than waste tine, 
i? I ask the nano ouestions in renard to t^e June 1073 
meetino with Mr. Willis Rose sayino he did not have a job, 
he would aive me the same answers. I will not ask then 
if it pleases the Court and mv adversaries. 

MR. CRANEP: I have no idea what the v'itness in 
ooino to sav. 

MR. SILVERMAN: T have no idea — 

THF COURT: He just renresented to you that if 

lie asked the same ouestions in respect to this other person, 
the witness would oive the same answers. 

MR. SILVERMAN: I will take that concession, 

to save time. 

?1P.. HAROLD: I have no further ouestions of 

this witness. 

CROSS EXAMINATION 
BY MR. SILVERMAN: 

0 At this same executive hoard meetino which ”ou 
recounted a conversation with Mr. Rose, did you not, your¬ 
self, state at that executive hoard meetino that the one 
job you wanted was to become nresidert of the union? 
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I 

2 | A 1 an pretty well sure tills was a lob -- that 

3 ■ was a position I always wanted to hold. i ran for that 


4 

position 

quite a few vears aoo anainst brother »opc, but 

5 

I am sure 

brother rose can recollect that my statements 

6 

were that 

I was not a candidatofor anv office in that 

local 

. 7 

union. 



8 

0 

When you ran for president and trere beaten 

bv 

9 

brother Rose, that was about bv 4 to 1, wasn't it? 


10 

A 

it was an ovorwholninn majority. 


11 

Q 

Let no ask you this: 


12 


You were appointed as a trustee to the Apprentice- 

13 

ship Fund 

when ? 


14 

A 

T believe it could have boor, the latter part of 

15 

July or Auqust. r am not really sure. 


16 

0 

All riqht. And from the time ••on were annointer 

17 

as a trustee in Aunust until vou voterl on a resolution 

to 

18 

discharge 

■li". Pose, did you ever make any inquiry into 

the 

19 • 

type of work he was doinq? 

• 


20 

A 

Did I make any inquirv? 


21 

O 

Yes. 


22 

A 

Well, when I — 


23 

0 

Just what vou did. Just tell me what you 

did 

24 

then. 

• 


25 

A 

At a trustee meet inn, v*ho n T was appointed 
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trustee, V7C hart a trustee nectincr, I believe it was in 


35 


October, anrt 1 asked this question because I didn't see 
nothino of any duties that was outline^ to brother Rose, 
anrt I asked thin of brother Mbenrta. 

Now, as far as checkinn into anything like that, 
I have asked for ninutes of all previous moetinqs and as 
of yet to date we haven't received anythinrr.. 

0 The onlv thino that you did, then, prior to vour 

( 

affirmative vote to discharge brother Rose was to make 
inouirv as to whether any minutes existed? 

A That's riqht. 

MR. SILVERMAN; Thank you very much, sir. 

HR. If7>P0LD: No questions. 

MR. DONOHUE: No questions. 

Tltr COURT: You arc excused. 

(Witness excv.sert.) 

MR. HAROLD: Mr. Mims, please. 

WILLIAM R. MIMS, called as a witness hy 

the plaintiffs, beino first dul'» sworn, testified as 
follows: 

DIRECT EXAMINATION 

% 

DY MR.. HAROLD: 

Please state your status with Local A 17 . 
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A At tho present time I an a journevman iron 
worker. 

0 VThat was the period of your cervices as trustee 

of the Apprentice Fund? 

A Well, since its inception, what was that, no' 
or thereabouts, I guess. 

Q And when did your status end? 

A My status ended at .about a week after the 

f 

election, two wecP.s after the election, 

Q Some time in early July? 

A That's correct. 

0 Do you have any minutes or do vou know of anv 
minutes with resnect to the action of the board of trustees 
in respect to the hire of Mr. Pose? 

A Well, I want to clari f v that — 

0 -Jo, pleas. Do you is the first question. 

Answer yes or no. 

I 

A Do I? :io, I do not. 

0 Did you have a conversation with the president, 

Mr. Haley, the trustee, Mr. Whitney, and ru’self and ’’ourself 
in respect to this matter? 

A Yen. 1 

MR. SILVPRMAW: X would object, vour honor, to 

any conversation that he has with counsel with respect to 
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THK COURT: Overruled. 

o Now, sir, you heard Mr. Whitney talk about 
Mr. Pose losing his employment, and that was in May 4, 

1973, and that in words or effect he would grab anvthino 
he could. Did you not hear his testinony in that 
respect? 

A well, i don't know if that was exact terminology 

used at the tine, but it was— 

0 Well, you give us the tcrminolocry that was used. 

TUP COURT: As best you can recollect, 
o As best vou can recollect. 

A Well, as I remember it, I believe that Mr. Rose 
wa3 very disturbed as maybe he should be over his being 
terminated, and when he come in the door, he was very 
unrclaxcd, and at that time I believe ho said someth inn 

( 

like, "Well, if that's the way tliev want to play the name, 
that's the way we'll play it," or something to that — some 
kind of words like that. 

0 Did he refer to future employment in the same 

context at that time? 

• , 

MR. SII.VERMAN: Well , can I object on 1 the 
around of leading in this crucial issue, your Honor? 

A Well, no, not at that time. 
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MP.. HAP.OLD: You qot a bettor answer. 

MR. SILVRPMAN: That's a better answer. I with¬ 
draw the objection, your Honor. 

o How, what happened immediately subsequent to ' ay 

/t t h in respect to the draftsmanship of this contract of 
employment, to your knowledqe? 

A The draftino of the contract? 

0 Yes, sir, immediately thereafter. May 4th or 

riaht after that. 

A You are not talkinn preccdino; you are talkinn 

after? 

o Yes, riaht after. 

A Well, Mr. Rose had told me that — we had 

discussed the Apprenticeship Trainina Fund at the time, 
and he said that he was aoinn to take a trio down to see 
Mr. O'Hara, who served as the attorney at that particular 
time for the Trainina Fund. And from that nomt on, 

the fed lowinq da” or maybe tv>o days later, he took a trip 
down the city here and seen Mr. O'Hara, and a contract was 


drawn uo. 


How, the contents of the contract was unbeknownst 

I 

to me until it was brouoht back, which I didn't care too 
much about — at ldast I felt the attorney reoresentinn 
the local union should have at that time called me as beinq 
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the business representative for the local union and at 
least make me aware as to what the contract was or what the 
contents of it was. 

0 And now, I show you Paraaranh 13 of the complaint 
and ask that you read it, if you please. 

You will have to allow me to put on nv elassos. 

I can't read without them. * 13? 

0 If you please. 

A That Willis C. Rose stated, after the^rawine 

of the contract and before its execution, that ho. Pose, 
was holdina the job as administrator of the fund in abey¬ 
ance as security if he should lose the election for the 
president." 

0 When do you recall hearina that statement, if 
you did? 

MR. RILVKRMAM: I will object to that as improper 
as to form, your Honor. 

THE COURT: YC 3 , sustained. 

0 At any time did you hoar Mr. Willis Pose state 
that lie was holding the job as administrator in abeyance 
as security if he should lose the election then comincr foj* 
president, in substance, one way or another? 

MR. SILVERMAN: I object, vour Honor, once aoain, 

as to form. 
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Tlir COURT: It is as though lie were cross- 
examining. I will take it. There in no jury. 

Did vou ever hear hiri say anythinn like that? 

TirE VTTMr ' rf s Maybe something in essence to that, 

yes, I did. 

0 Give us the essence. 

A Well, the essence* might have been that in the 
event he should lose the election for the president he was 
going to use it as a back-up job, so to speak. 

0 In respect to yourself and the sinnature of the 
contract — 

MR. HAROLD: Withdrawn, with the Court’s per¬ 


mission . 
0 
A 
O 

Honor. 


Did vou sign the contract o* employment? 

Yes, I did. 

What caused you to do so? 

MR. CRAMER: I am noinn to object to that, your 


MR. SILVERMAN: T will object, your Honor, unless 
there is any testimony that it was not a wilful act. 

THE COURT: Overruled. I don't know what the 
answer is goinn to be. it might have been pursuant to a 
resolution of the board of trustees. How do I know what 
it is? I will strike it out if it isn't proper. 
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A Well » the w *y th »t all come about was the fact 
that the election was coming up, it was all brought about. 

I was approached with the contract prior to being, as I 
mentioned before, prior to my having any knowledge of 
what the contents might be, and I was very reluctant upon 
certain portions or part of it, although if we had the 
minutes here, at this particular time, which it should have 
been mir ,tes written up, it would have reflected that this 
job of administrator was proposed by the Employer* Associ¬ 
ation and which we all agreed, but I didn't think it would 
come on that quick until after the election was over with, 
win or lose. And from that point on, when Mr. Pose 
brought the contract back to mo, as I say, x Was verv 

reluctant as to signing it, and I told him that the way it 
should have been, it should have been sent out to the 
members and any qualified pot on who thouoht they had the 
qualifications for the job should be sent out letters stat¬ 
ing as such, regardless of who the trustees might have 
been. 

Assuming I was going to bo reelected aqain, I 
think there would have been a problem on it, to be perfectly 
frank with you. f ' 

»nd Mr. niae went „„ to ,,,, to M at that Mm 
that. -ie ok,- he says, -If y„ u don . t want to alee it, don’t 
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siqn it. I'm chairman of the fund," which ho was also 
chairman of the trustees, as veil as the JAC, "and I'll 

have my brother sign it or appoint another trustee and have 
him sion it," so it was academic. 

0 To your knowledge did Hr. Albenda, an employer 
trustee, sion the contract? 

A Yes, he did. 

Was there a conversation between you and he? 

A Yes, there was. 

0 Please toll the Court that conversation. 

A Well, when Hr. Rose took the contract up to Mr. 
Albenda, who lives in Poughkeensie, up to his shop, Mr. 
Albenda called me in relationship to the contract, and he 
didn't particularlv care about certain potions of it 
which I think, if you see the contract, certain portions 
of it are stricken out, and he asked me what I thouoht of 
it and I told him,"Well," I said, "look, it's ooing to come 
anyway. You're the people who proposed it." 

So ho said, well, to me he says, "Well, listen, 

I dor 't like the looks o* this thine. It looks like you've 
not trouble in the camn. You've got internal problems." 

So I said to Mr. Albenda at the time, not knowine 
what he meant, "I don't know what vou mean by internal 
problems." 
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He said, "Don't worry, I'll straiorhten everythinq 

out." 

Well, unbeknownst to me, the internal problems 
turned out to be between Mr. Hose an'* mvsol*, accordina 
to what Mr. Albenda said. Mr. Albcnda is not here to 
testify to that, but that is what he told me later on. 

0 What did Mr. Albepda say to you in respect to 
Mr. Rose and the sirrnine of the contract? 

A Well, he sni* there had to be modifications made 
in the contract which there were certain modifications made, 
and ho war still very reluctant to sinn it until certain 
problems cot straightened out internally within the local 
union. 

0 Did he toll you a reason why he siqned the 
contract? 

A Well, he did, yes. . He felt that I was doino a 

very fine job up in that area and he didn't want to see 
me bo defeated, and althouoh you never know how an election 
is ooinor to turn un, maybe I would have by Mr. Rose, maybe 
I wouldn't — I don't know that. That wi 1) never — 

Q fir. Rose wasn't runninq for business anont’ 

A No, he was not. 

0 Was it intimated or was it stated that Mr. Tone 
would run for business anent aqainst you? 
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A Woll, Mr. Rose had stated to me that at that 
particular tine, when I told vou before that Tither sion 
it or don't sion it," "Look, I'll do what I can. I'll do 
what I have to do." 

r 

^ Maybe that's v/hat he meant by that. ' I don't 

know. 

MR. SILVERMAN: Your I'nnor, I object to maybe 
that is what ho meant. 

THE COUR m : Yes, I would think so. 

Sustained. Strike it out. 

0 What if anythinc did Mr. Albonrn tell you as 
the reason he sinned it in respect to what Mr. Rose mioht 
or might not do in the then-corino election, if you know? 

MR. SILVERMAN: Your Honor, not only is it 

compoundincr hearsay upon hearsay, it is hypothetical. 

MR. HAROLD: It is a conversation e had with 

him? 

TEE COfTPT: I will take it. 

Oo on. 

A Well, Mr. Albenda, as I '-‘itioned before, said 
that, "Look, rather than see you net, you know" -- see 
there was internal problems within the local union, when 
modifications are made, which they were made, and took it 
down back to Mr. O'Hara, and he made the modifications within 
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the scope of the contract, and then brought them bach un 
acrain for sionaturc3. 

MR. HAROLD: I have no further auestions. 

I1R. SILVERMAN: I have just one oucstion. 

CROSS EXAMINATION 
UY MR. SILVERMAN: 

Q The president of the union, that.is not a paid 
position, is it, just president? 

A Ilo, sir. 

MR. SILVERMAN: Thanh you. 

No further ouestions. 

MR. HAROLD: No further redirect. 

(Witness excused.) 
THE COURT: Any nore witnesses? 

MR. HAROLD: One more. 

Mr. Marks, nlcaso. 

FLOYD A. MARKS, called as a witness by 

the plaintiffs, beinq first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 
DY MR. HAROLD: 

0 Mr. Marks, v/hat is your current capacity with 
the union? 
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2 


A 

Business anent, financial secretary for Local 417 . 


3 


0 

Very briefly, what does the -job of business 


4 

ncjent encompass? 

Jrv 


5 

I 

A 

’’’ho business acent represents nil members in 


6 

local 417. 



7 


0 

Fpeak up, please. Does that mean you service 


8 

! the 

jobs, 

you administer the- contract, you see to the 


9 

fact 

that 

the contract is oronerly lived up to? 


10 


A 

Yes, I do. 


11 


O 

Then is it part of your duty to visit the jobs 


12 

and 

see that the enploynent relation is v-orkinn out richt? 


13 

i 

A 

Yes, it is. 

8 

14 


O 

Nov;, in respect to the — 


15 



MR. 1IAP.OLD: T.et me assist, please. 


16 



The contract savs that Mr. Pose would also cot 


17 

i the 

1 

frinne 

benefits and I am just ooine to ask a few ctues- 


18 

1 

tiers. 



19 


<o 

What is the cost as o^ July 1 payable by the 


20 

Annuitv Fund into the other funds under the terns of the 

1 


21 

contract with ;ir. Pose? 


22 


A 

You mean to all funds pertainino to Local 417? 

• 


23 


O 

Yes, sir. 


24 


A 

At that date it was SI.06 to the Vacation Fund. 


25 


0 

• 

Per? 
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* Por hour. 96 cents to the Pension Fund per 
hour. 4 7 cents to the Annuity Fund per hour. 60 cents 
to the Health Fund per hour. a cents to Training and 
Education per hour. 10 cents to Industry Pronotion per 
hour. 

Is this based for Mr. Pose on a 40—hour week? 

A Yes, it is. 

0 Do you assion job? Is that your responsibility? 

A That is my responsibility to assign all jobs 
pertaining to T/ical 417. 

0 PI >ase toll the Court when you offered employrent 
to Mr. Pose ir. what kind of work and on what occasions and 
what conversation you had with hin in rcsnect to it? 

A. Right after — 

MR. SILVFRMAN: Mav I resnect^ully suhn.it, your 
Honor, that that would be completely immaterial in attacking 
the contract as fraudulently induced or as an improper 
exercise of power. That would deal with diminution of 

damages, if any, which have been suffered by Mr. Rose, 
which is not an issue. 

THF COURT: I have been patiently wnitino to 

hear somethinn that has to do with the invalidity of a 
contract in its inception. I am hearine it. I will take 

it for v/hat it is worth. 


SOUTHERN OISTRICT COURT REPORTERS, u.s COURT HOUSE 
POLEV SQUARE, HER YORK H.V. CO T-SSSO 




1 


jkr. 


Marks-direct 


2 

3 

4 

5 

6 

7 

8 
9 


10 


i 


VI 

13 

14 

15 

16 

17 

18 


19 

20 ! 



22 li 


23 


24 

25 


4 8 


MR. llAROI.D: I totally aqree with counsel ant 1 
I withdraw tho ouestion in this proceedincr. 

I have no further questions of this witness. 
MP. CFAMCR: Mo questions, your Honor. 

M P. RILVEPMAM: Ho ouostions. 

THE COURT: You are excused. 


. (Witness excused.) 

MP.. HAROLD: I would ask Mr. Dononhue to respond 
to my notice to produce as attorney for Mr. Joseph Albcnda 
in respect to any ninutes in reqard to the employment of 
Willis Pose by the trustees. 

MR. DOIIOCHUE: Mr. Albcnda has diliqently 
searched his records and he has no records of the fund or 
minutes in his possession. All those records and funds 
were left, to the host of his knowledae, at the office of 
the fund at the tine he resinned the position of trustee 
in December 3, 1973. 

THE COURT: Thank you, Mr. Dononhue. 

MR. HAROLD: May I ask the same of Mr. Oraner, 

in the same way. 

MR. CRAMER: Your Honor, I received a letter 
from Mr. Harold last week askinn me to produce certain 
documents that are allenedly in tho possession and custody 
of Mr. Palatnik. 
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I called Mr. Harold and informed hin that Mr. 
Palatnik is out of the country and I had no way of, in any 
way, obtaining the documents if Mr. Palatnik does, in fact, 
have them, and I advised him that I would be unable to 
produce the documents as set forth for that reason. 

Mr.. HAROLD: And he did. And, anvway, that 

the Court wants to dispose of an answer to that at some 
future time or in writing is, of course, acceptable to me. 

THE COURT: We will see. 

* • 

HR. HAROLD: The plaintiff has no further 
witnesses to call. 

THE COURT: That is your case? 

MR. HAROLD: Yes, it is. 

THF COURT: Show me how you have proved here 

that this contract was invalid at the time it was made 

0 » * 

because of some fraud or overreachinn, sel^-dealine or 
whatever ground you assert. 

MR. HAROLD: Yes, sir. 

We would attend to our pleadino in this respect, 
and wo respect, and we respectfully submit that wo have 
sustained the allegations of the complaint. it doesn't 
necessarily answer your question, but wo have put body upon 
the alienations of the comolaint. 

Mow, to answer your question, we like to ask the 
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court to view this in context. As I said, the punish¬ 
ment doesn't fit the crime. it begins to ns): whether a 
trustee is actina at arm's length when he omnloys himself 
to this very well nayino position. so aoain, in terms 
of a trust responsibility, the harsh rule of Caesar's wife, 
the dutv owed by a trustee, is so verv clear that one 
must bend over backwards not to be above — 

THF. COURT: « Let me ask you, Mr. Harold, was he 
a sole trustee' 

MR. liAROLD: !Jo, sir. 

THF COURT: How manv were there in tie trust? 

MR. HAROLD: Four, sir. 

THF COURT: Wore the others in any way subservient 
or dominated? 

HR. HAROLD: They are ernl overs, sir, and I have 

no particular evidence nor have T intended to produce anv, 
that their job was threatened or anythine like that. 

THF Court: Then do you contend that it. is 
per sc wronn for a trustee, who is one of four, to enoane 
in a business transaction which — 

MR. IIAPOLD: I sav it is, *irst, entitled to 
severe inquiry for a fund that handles 45 apprentices, that 
has boon dolno nicely by itself <o r ten veers, without «ny 
fund administrator, for a fund truatee, who is then pr.aid.nt, 
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to go down to the lawyer for the fund and direct him how 
to draft a five-year contract at foreman's wanes for 12 
months a year, with a hundred-dollar disbursements, with 
all of the emoluments of the frinqe benefits, *or a fund 
which is serviced by the teachers that runs four niohts 
a week and only runs 144 hours a year, one, yes, very 
definitely questions the intenrity of a trustee who would 
so participate in the creation o^ that kind of a job for 
a five-vear tenure for that kind of a small trust that has 
been runninn very, very well bv itself to that noint. 

We start with, I trust or believe, a duty in the 
Court's mind. Then we look to some of the evidence that 
we have produced. 

% 

One, that he lied at a membership meetinn when 
ho said, "Ho, T haven't been hired," when, in fact, the 
contract was dated. 

Second, that he told one of the trustees, 

Mr. Mims, "If you don't sion, don't worrv about it, vou 
won't bo here. I'll net one that does." 

And then we had the other allegations of two 
witnesses, fir. Whitney and Mr. Haley- that — fomive me, 
maybe only one, Mr. Whitney, who said, when he lost his 
pay job, given the impetus to take care of it, "I'll got 
mine," in words or substance, and he did net. his, and he 

mr 
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therefore, in nv resoectful’' oninion, or rather, let no 
analyze the evidence and conclude that this was an unneces¬ 
sary job created at a very hiqh salary for a full 12-month 
period, to administer a fund, that didn’t need an admin¬ 
istrator, and I say I have created adonuate oroof because 
of the fiduciary relationship under the statute that this 
is but a fraud, a way around, noncy noinn to an enolovee 
and an officer who loses out, out o^ the trust funds that 
are inviolate for the trust purposes under the statute. 

How, 1 don’t say that I had a million dollars 
worth of proof, but T nive you this context as the proof 
that I do have, and I do say that, judnino a trustee who 
hirs himself in th't context, it is n wronn contract, that 
should be voided, that bleeds a 4-cent an hour fund of 45 
people over $4 00 or more per wee!: for 52 weeks a year, and 
that had the nuoto ’'doubt" placed unon it by the way he 
produced it and compelled people to sipn it, yes, I do, 
sir. 

I take vour judgment. 

THE COUPT: Is there anv other evidence, any 
other evidence? 

MP. EILVEPJIAM: Your Honor, T am renre sen tine 
Mr. Rose who, of course, is the prime party here. Vie 
respectfully move before this Court for a j jdement dismiss- 
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ing the action on the grounds that there has been no proof 
whatsoever of this fraud and duress which is throughout 
the plaintiffs' complaint. 

When your Honor asked the specific question, 
are there any other witnesses, if the notion is denied, of 
course, I would have to put Mr. Pose on the stand to, as 
far as he is concerned, contest these alienations that are 
made, but I would respectfullv submj t‘ to the Court that 
in view of the alienations in this claim, most seriously, 
counsel was discussinn the question of Mr. Albenda, one of 
the trustees who signed the comnlaint. He didn't discuss 
the other manancment trustee who sinned at all, and in 
this complaint he nays, in effect, that Albenda was told 
if you don't sign it, he was goinn to have union problems. 

How, that is a real powerful allegation. Of 
course, there has been no such testimorv to that effect. 

Then lie says in here, it was all fr lud, duress 
and what-havc-you, and I have heard no words of fraud or 
duress. In fact, their own v'itness, Mr. Mims, came on the 
stand and said it was the ernlavers' idea that there should 
be an administrator of this particular fund, and it may 
very well be that Mr. Pose, havincr worked on that fund 
since 1967, may have been the ideal, logical one to take 
it. 
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I would submit to your Honor that the eooency 
of plaintiff's arguments, if any, aro bounded in the fact 
that he represents the yictors in a union election „.,o are 
now under the machiavellian principles of politics, to see 
taat they can do all within their power to secure their re- 
election throe years hence and to rerove any opposition, 
and this would ho — 

THE COURT: I am not concerned with that. 

I would appreciate your trying to enlighten ne on your 
leqal nositions hero, and nobody is sheddinq much liaht. 

MR. HAROLD: I neqlocted to nontion one noint, 

sir, that is relevant, at your pleasure. 

THE C0UI>,r: 1 «an*t hear all of you at the same 

t ime. 

MR. HAROLD: Fxcusc me. 

THR COURT: Yes? 

mk. SI'.VRRMANi your Honor asked pe a pucstlon 
and listened to"Mr. Harold. flay , 0 sk your ffonor aoain 
wliat it was, as to sheddinq liqht on this? 

THR COURT: On your local position, why this is 

inadequate. i don't care about the union politics or lack 
of politics. 

MH. SILVHRMANt I can only state to you that the 
testimony which will be eiyen in thin case bv Hr. Rose is 
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to the effect that he did not partake o* any fraud, duress 
or improper motive. If your Honor v:ants that testimony, 
I will put him on the stand. 

THE COURT: Put him on because I think there is 
sufficient here to no forward. 

MR. CRAMER: Your Honor, I would also like to 
state that Mr. Harold keeps sayine that Mr.. Rose hired 
himself. I believe that in the nleadincs there is a 
contract which is siqned by Mr. Mims, sinned by Mr. 
Palatnik and sinned by Mr. Albcnda. 

THE COURT: That doesn't matter who siqned it. 

You are not seriously con tendine that, are yon? 

MR. CRAMER: I don't know what the alleqation 

that Mr. Pose hired himself — I don't know what that 


means. 


THE COURT: Ho is a trustee and he starts workinq 
for the outfit that he is a trustee for. I can't thirk 
of a better nosition of a man hirino himself. Tho only 
question is whether he is insulated bv truly neutral other 
trustees; whether this is truly an arm's lennth trans¬ 
action or whether it is self-dealinn, and I think counsel 
makes a fair case that it was self-dealinq. A trustee 
with a beneficiary; without aivino the beneficiary a chance 
at it, at all, suddenly they are confronted with a contract 
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with a truster with a sweetheart job — that is the way it 
looks to me. > 

MR. CRANE P.: Certainly on behalf of my client, 

Mr. ^alatnik, there has been absolutely no testimony that 
M r. Palatnik in any way did anythino wronq. In fact, his 
name wasn't even mentioned in this proceeding other than 
the fact that ho signed the contract. 

MR. SILVERMAN: May I also resnectfullv point 

out to your Honor that the question o* a party holdino a 
joint position as an administrator and a trustee of a 
fund is perfectly permissible? It is not specifically 

so stated in the Taft-Hartley Act, but I would point out 
to your Honor that as of last week, v.’hcn the two Houses of 
Conoress passed the Pension Reform Act, they specifically 
provided in it, pursuant to the resolution o* the House 


Labor Committee, that there is no nrohihition whatsoever 
aoainst an administrator and a trustee bcinn the same 


person, 


I will put Mr. Rose on the stand, 


Mr. Rose, 
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WILLIS C. ROST!, called as a witness in 

his own behalf, beinq first dulv sworn, testified as 
follows: 

DIRECT EXAMINATION 
BY MR. SILVERMAN: 

0 Mr. Rose, there was a period of time when you 
held the position of president cf the union is that 
correct? 

A For a period of ten years, yes. 

Q And you were relieved of that office when? 

A I believe it was at a March meetinq. 

o Of 1973? 

A Riqht. 

0 Is that correct? Fine. 

Nov;, how Iona has the union had in effect a 
program for traininq of apprentices? 

A Prior to our neaotiatina a contribution to the 

Trainino Fund, we used to operate under the State. 

In other words, the trainees had to oo up and use the 
facilities in the hiah school and what-not, but in 1967 
we nenotiated a Traininq Fund clause into our barqainina 
aqroemont and, of course, since then we subsequently 
increased the contribution to it, and qot the fund in a 
position it is in today. 
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2 

0 As far as the fund is concerned, it is something 


3 

which is contributed to by employers, che amount of the 


4 

contribution is based upon the number of hours that iron 


5 

workers are employed, is that correct, sir? 


6 

A That's correct. 


7 

1 

Q Now, it is a jointly administered fund by union 


8 

trustees and mnnanenent trustees, is that correct? 


9 

A Yes. 


10 

O And has the operation of apprenticeshin trainino 


11 

been orow.’ no in scope in the union since its formation in 


12 

19G7? 

1 


13 

A Yes, it has tremendously. 


14 I 

I 

0 In other words, has the number of people beino 


15 

1 

trained and the type of opportunities beino offered 


16 

constantlv been enlarged? 


17 

1 <31 • 

A Yes, plus the fact that there is constantlv 


18 

chanqirr Federal and State regulations on apprentice train¬ 


19 

ino and therefore you have to administer, to watch it a 


20 

1 

lot closer, to see that you are operatino within the scope 


21 1 

of the.law. I'd say it's expanded oreatlv over what it 


22 

used to be. 


23 

| 

• 

0 In this particular traininn, is that carried 


24 

out recently under the auspices of anv State far Federal 

f 


25 

proorams? 

s 
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A Yes, we are registered with both the State and 

the Federal. 

0 And during your period of time with the trust, 
since 1967, are there people who are partakinn in the 
traininq proqram who receive monetary assistance from both 
the State and Tederal Governments? 

A Well, we have had over the vears quite a few 
ex-C.I's. and therefore they draw, you know, subsistence 
from that. 

Q I draw your attention to an aqreement which 

flP 

was entered into, signed on May 29, 1973, made effective 
July 2nd, 1973, which calls for your omnlo'cnent as the 
administrator of the Trust Fund. 

Are you familiar with the agreement? 

A Yes, I am. 

o And the agreement was originally prepared and 

subsequently revised and then sinned? 

A Yes. 

0 Would you tell the Court, please, what were the 

facts and circumstances which led up to the initial 
preparation of an aoreement with resnect to appointino you 
as administrator of this particular fund? 

A Well, we had, I think possibly in some of the 
minutes back as far as 1970, had discussed and, of course. 
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at that time there was different emnlover trustees, you 
know, they change with the times, like everything. We 
had hack in 1970 discussed puttinq on a full-time co¬ 
ordinator, once the fund was larrro enouqh to sustain one. 

I would say it was back as far as 1970. 

How, subsequently, as I said, I have operated 
for ten years as the assistant business aqent, which I had 
appointed myself to back, you know, unon cominq into office. 
We had oood tines, and it just slowed down here this last 
year or more and, of course, we had an election coming up. 

Nov/, naybe whether some of the men felt it would 
be beneficial to net mo off the road with the election 
coming up or v/hat, but anywav, they passed a motion on the 
floor which I accepted, and T was chairing the meeting, 
and they did it in one meeting, to remove me from the salary 
job of assistant business agent temnorarilv until such time 
as work picked up and the treasurv of the local gained. 

.So subsequently following that, at this executive 
board meeting, after the other members had left, Mr. Mims 
asked me to hold back, ho v/anted to talk to me, and it was 
at that time he said to me, he nays, "We have been dis- 
cussing any way we can get around this." 

In fact 1 , he wanted me the following Monday to 
move across the hall into the *und office and become the 
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administrator at that time. 

-X 

0 Was there any — 

A So subsequently, with that, we did have a trustee 

meeting. The emoloyer trustees were in accord. In fact, 

Mr. Albenda discussed it with me in March, I believe, in an 
apprentice conference. lie had discussed it with me at 
that time, the position of a full-tine coordinator. 

1 He had stated to me that he felt or had heard 
rumors that Mr. Mims was ooino to have problems at election 
time and if we were short on money in the General Fund, 
that if one of us Income the administrator, we would still 
be in the field, could chock jobs and one thina or another, 
and relieve the General Fund of the expense of the second 
man, and I explained to Mr. Albenda at that time, I didn't 
think you could convince Mr. Mims that oossibly he should 
move over and take that job or chance in any way from what 
life was doing, and he even offered to have lunch with him 
and talk to him. I told him, "I don't think it will go 
over." 

Like, I said, the position of administrator had 
been discussed prior to my beinn removed as assistant 
business agent in the local. 

0 I.et me a'sk you this with respect to your taking 
of this particular appointment as the administrator of the 


& 
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fund; 

In order to secure this appointment, did you 
make any promise or any threat or use any method of coercion 
aoainst anybody with respect to the obtainino of this job? 

A Mo, I did not. 

0 With respect to the particular job, when you 
beqan workino at it, did you. continue to work at this job 
full time? 

A As coordinator? 

n Yes. 

A Yes, I did. 

0 Hid there come a tine when you were apprised of 

the fact that the new party who had been appointed by the 
union as trustees had indicated that they considered you 
were no lonoer to be acting in this job? 

A Wo, not right away. Like I say, to my estima¬ 

tion, harassment started, you know, within three or four 
weeks after I was in the office. The checkbook got locked 

up so I couldn't net paid first. It was put in the safe. 

They removed the secretary from my office. They had the 
phone chanoed so I couldn't, you know, I didn't have anv 
interoffice phone then. If I wanted a secretary or some¬ 
body to do somethirrn, I had to leave the office, go across 
the hall into the other office, and this I had outlined 
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in a letter also to the employer trustees, to advise them 
of how I was being harassed but — 

0 bet me ask you this, Mr. Rose, if you can 
effectively divorce yourself from the fact that vou are 
defendant in this lawsuit, is it your position before 
this Court, based upon your position in the union since 
1967, that in the year 1973 .this fund required a full-time 
coordinator? 

MR. HAROTjD: Objection. Conclusion, not a 

fact. 


THE COURT: Sustained. 

0 The position of administrator of this fund, I 
believe there has been testimony, is it also your testimony 
that that emanated *rom the management trustees? 

A Well, as I have stated a little earlier, Mr. 
Albenda back in the month of possibly, yeah , March, I 
believe it was, at that time, at an apnrent.ico conference, 
had aooroach-*d mo on the subject of hiring a full-time co¬ 
ordinator . 


0 Since 1907, in your capacity as president o* the 
union and in your other jobs associated with the union, had 
you manaoed to keep in contact and in touch with the pronress 
of the employees apprentice plans? 

A Yes, because I was chairman of the joint apprentice! 


SOUTHERN DISTRICT court reporters, u.s. courthouse 
FOLEY SQUARE NEW YORK. N.V. CO T-4IS0 










» 3> 

* 


jks Rone-dirert 64 

ship committee. In fact, I seen all the paper work was 
handled, the interviews were held and so on and so forth. 
HR. SILVERMAN: Very well. 

Thank you, Mr. Rose. 

CROSS EXAMINATION 


DY MR. HAROLD: 


You had been a trustee for how lone, sir? 


A trustee of this fund? 


Since I became nrosident in 1^63 till this na 3 t 


July, approximately ton years. 
0 Ten years? 


A Yes. 

o And you were also a paid assistant business 
aqent? 

A That's correct. 

Q When problems came up concernino the administra¬ 

tion of this fund for the ten years prior July 1, what did 
you do either as trustee or as assistant business aaent to 
see to their resolution? 

A I don't think I follow your question. 

« 

VJhat did I do to administer the fund? 


Well, I had to set up the meetinqs. I had to 
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be there. I met with the people from both the State and 
Federal Government, whatever was required and, of course, 
that took me time away from doing the other particular 
job. 

Q And for ton years you did that? 

A That's correct. 

Q Mow, you did say that you were removed from 

the assistant business agent position because business 
had fallen off? 

A True. 

Q Would it be fair to say necessarily, therefore, 
that the work for the apprentice proqram fell off? 

A Oh, definitely, and felt it would definitely 

be an advantage to go out and scratch for jobs for them, 
because they don't have a vote for three years and they 
kind of get lost in the shuffle. 

o Is it your testimony, therefore, that the fund 

administrator scratches for jobs for these trainees? 

A Sir, you have turned away. I couldn't hear what j 

you said. 

n la it your testimony that it is the administratorJ 

function to scratch for jobs for these trainees? 

A I felt it was one of the functions I should 

perform, yes. 
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2 

Q You do know for years that that is the function 



3 

of tiie business agent? 


jS 

4 

A Very true, and if I could locate a job that I 



5 

felt required an apprentice, then l would report it to the 



6 

business agent and see if he couldn't get one hired. 



7 

Q You did that as an assistant business agent, 



8 

didn't you? 



9 

A Sure I did. 

! 


10 

0 So then where did the change take place in your 


11 

gracious assistance as an assistant business agent to these 


12 

trainees that could not have been performed after July 1 


13 

just as amiably, just as comfortably by your successor? 


14 

A We didn't have an assistant business agent 

: 

15 

then. Mr. Haley only became assistant business agent 


16 

two weeks ago, I believe. 

• 


17 

1 

q Let's be a little specific. I do believe your 


18 

attorney will advise you that we asked you to bring any 


19 

records, data or day book that you kept in respect to your 


20 

activity. 


21 

Did you produce that? 


22 

A I don't have it with me but I do have — 

* > 

z - 

23 

MR. HAROLD: Counselor, could you explain to me, 


24 

why it wasn't procluced? 


25 

MR. SILVERMAN: Pardon ma, Counselor? 
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MR. HAROLD: I have asked him to produce some 

records. 

MR. SILVERMAN: I would submit, your Honor, that 
when counsel asks that he produce any records or any day 
book of his performance under this fund that we would make 
the same objection which your Honor has upheld, that it 
does not deal with the fraud and the inducement with 
respect to this, and that it is not •germane to ..his inquiry 
at all. If your Honor would care -- 

THE COURT: It may be. 

MR. SILVERMAN: If your Honor cares to hear 
his testimony as to what he did every day -- 

I 

THE COURT: I may be. 

MR. SILVERMAN: — then I would be qlad to bring 

it down and ask your Honor to continue the hearing. 

MR. HAROLD: My question is germane because of 
my contention of the very little work necessary and also -- 
THE COURT: I think it is germane. It may be 

germane. 

MR. HAROLD: I also want to get in some evidence 

with regard to the telephone — 

« 

THE COURT: Do you have then with you? 

MR. SILVERMAN: No, your Honor. 

THE COURT: We will have to adjourn until such 


T 
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time as he does have them. 

MR. HAROLD: Yes, sir. 

THE COURT: Can you go on with something else? 
Let s get as much of this out of the way^ as we can tonight. 
MR. HAROLD: All right. 

Do you know of the existence of any minutes that 
recorded the funds trustees' actions in hiring? 


Mr. O'Hara should have a set of minutes some¬ 


where , 


Q Did } >u ask him to give them to you? 

A Decai so he didn't come up when we had the 
meeting. He sent one of his assistants up, and what 
minutes that young fellow might have taken, I really 
couldn't say at this time. 

Q When did he — 

TUT. COURT: We will have to take a short recess 

i. have a problem with my jury again. 

MR. HAROLD: Shall we adjourn? 

THE COURT: Let's finish with this' witness. 

How much longer? 

MR. HAROLD: Not much more except I do want to 
interrogate him when he does produce these records. He 
says Mr. O'Hara has minutes. Forgive me, but as an 

officer of this Court, I have asked Mr. O'Hara for the 
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minutes. I have correspondence in which he says he 
doesn't have any. 

THE COURT: You know if you have a hearing and 
you want minutes there, when I practiced law I used to 
subpoena them. 

MR. HAROLD: I always found a notice to produce 

on a fellow attorney is all.I needed to do, 

THE COURT: Well, I used to subpoena them if I 

wanted to make sure they were there. And if I didn't 
have them there, I took the consequences, and often that 
was to leave the Court without what I wanted. But let's 
continue here for a few minutes. 

Q It is your opinion, then, that Mr. O'Hara or 

one of the assistants in his office made minutes of the 
meeting at which you were hired by the action of the 
trustee? 

_ A He should have made minutes definitely. 

Q Wot should have. Do you know whether he did? 

A I could not say positively. 

0 Was there a meeting of four trustees held at 
which there was a vote to hire you as trustee; yes or no? 

A Three trustees and the other fellow okayed it 

over the telephone. 

O Whc were the three? 
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A It was Mr. Palatnik, Mr. Mims and myself, and 
Mr. Albenda was contacted by telephone. 

Q And when specifically did that meeting take 
place? 

A I would have to figure the date out for you 

because there was letters sent out for the meeting. 

Q Whore is that le-tter? 

A I feel I can produce that, your Honor. I am 

not sure where it is at the moment. I should be in the 
files in the office. My office got locked up. I couldn't 
get anything out of there. 

MR. HAROLD: We have had a witness say he 

searched your office and there is no such evidence. 

i 

I would call your Honor's attention to Section 6 
of Article 7 of the trust instrument which says: 

"The trustees may act on any matter which may 
properly corne before them without a meeting, provided 
that such action is recorded in writing and signed 
by one union and one employer trustee after written 
notice to all of the trustees." 

I have not been able, nor has anybody been able 
to tell me the existence of such a written notice. 

I am unfamiliar with busy business trustees to 
use a phone but — 
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THE COURT: Counsel, subpoena it. If it 

isn't here, then you can make your aryument. 

MR. HAROLD: I have asked every witness so far 
who would have it, and they said they haven't got it, and 
they haven't seen it. 

THE COURT: All right. 

MR. HAROLD: I l)ave no further questions at this 

time, sir. 

MR. CRAMER: No questions. 

MR. DONOGIIUE: No questions. 

MR. SILVERMAN: I have no redirect. 

(Witness excused.) 

THE COURT: Do you want to rest or do you want 
to adjourn or what? 

MR. SILVERMAN: I am perfectly willing to rest. 

THE COURT: He is not. He wants these papers. 

o 

When can you get them? 

• MR. SILVERMAN: Mr. Rose, Monday? 

THE COURT: Tomorrow mo’-ning at 10 o'clock, 

right here. 

MR. SILVERMAN: Saturday, your Honor? 

THE COURT: Yes. 

MR. SILVERMAN: Fine. 

MR. HAROLD: I can't subpoena now, but under 
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71 


THE COURT: I will direct tnem to produce them, 
but I would like to know what I. am directing him to 
produce• 

* 

MR. HAROLD: I am asking you to ask this witness 

to produce through his counsel an/ records of his activ¬ 
ities since July 1 for the fund trustee, daybook or other- 

I 

wise. 


I am asking him — Counselor, if you may forgive 
me — also asking him to produce eitnor the minutes of the 
trustee meeting and the date when it was held or tne 
written notice that is required by the bylaws, by the 
trust instrument. That is what I am asking nim to 
produce. do said he believes Mr. O'Hara has it, and as 
an officer of this Court I advise you that I have talked 
to Mr. O'Hara who says he doesn't. 

THE COURT: All right. Cancel that Saturday. 

It is too late to get a court reporter. We will resume 

3 o'clock Monday afternoon. 

MR. HAROLD: Yes, sir. 

Thank you very kindly, sir. 

THE COURT: I would like at that time to hear 

the motion to repand, which no one argued. 

MR. SILVERMAN: Ye3, that is on my motion to 
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remand. 


THE COURT: I would like at that time also to 


hear that motion. 


MR. HAROLD: Excuse me, sir, if you should 

decidothat we are right here, the motion for remand would 
be j^pademic. 

T<E COURT: I am quite aware of that. I want 

to get all tne argument out of the way. 

(Adjourned to Monday, March 11, 1074, at 
3.00 o'clock p.m.) 


. ’)# 


SOUTHERN OISTRICT COURT REPORTERS. U.S COURTHOUSE 
FOLEY SQUARE NEW YORK. N Y. CO7-4S0O 







■s 


1 

jks < 

2 

JOSEPH W. .'IALEY, et al., 

3 

vs. 74 Civ. 234 

4 

ROBERT PAL.VHIIIC, et al. 

5 


6 


7 

Mew York, March 11, 1974 


f 3.JO o'clock p.rn. 

8 

(Room 1105) 

• 

0 

1 Present: 

10 

Mr. Harold 

11 

Mr. Craner 

12 

Mr. Silverman 

13 

- - 

14 

(Case called.) 

15 

THE CLERK: Plaintiffs ready? 

16 

MR. HAROLD: Yea, sir. 

17 

THE CLERK: Defendants ready? 

18 

MR. SILVERJIAM: Yes. 

19 

MR. CRAMER: Yes. 

20 

MR. HAROLD: Mr. Rose was on the stand 

21 

adjourned, if you please, sir. 

22 

THE COURT: Do you want him to return? 

23 

MR. HAROLD: Yes, if you please, sir. 

2i 

. - - 

25 
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■ 

2 

WILLIS C. ROSE, resumed. 


3 

THE CLERK: Sir, I remind you you are still 


4 

‘ 4 ‘ 

under oath. 


5 

MR. HAPOLD: With the Court's permission and 

I 

6 

consent of the parties, rather than wasting it and the 


- 7 

State's time, I have a representative from the State 


8 

Insurance Welfare Bureau with two records from the Trust 


9 

'Welfare Fund I would like to ofvor in evidence and leave 


10 

copies with you. 


11 

May I have them, please, sir? 


12 

(Produced.) 


13 

MR. SILVERMAN: I have no objection, your donor, 


14 

otaer than materiality, since I don’t know what is in them. 

» 

15 

MR. IIAROLD: They show the income for the trust 

l 

16 

for the two years '72 and *73. 


17 

THE COURT: I will take them. 

- 

18 

You may be excused. 


19 

MR. ilAROLD: May we mark these, then, as exhibits, 


20 

and we will lot that go? 


21 

THE COURT: Yes. 


22 

► 

r | 

(Plaintiffs' Exhibits 4 and 5 were received in 

• 

* 

T ;• 

23 

evidence.) 

t — 

xx 24 

MR. HAROLD: I would also like to mark as 

. 


25 

Exhibit 6 a recapitulation of the matters we discussed — 

1 


• 
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a recapitulation of some phone numbers just for the 
simplicity of understanding by the Court. 

THE COURT: Ml rihjht. 

(Plaintiffs' Exhibit 6 v/ns received in 
evidence.) 

CROSS EXAMINATION (Continued) 

BY MR. HAROLD: 


Sir, when it came to drafting the instrument of 
your employment, you did go to the attorney for the fund, 
Mr. O'.Iara's office, did you not, sir? 

A Yes, I did. 


0 And did ne taen and there draft the instrument 
of employment pursuant to your direction? 

A Ho, he did not. 

Q did you return the same day with a completed 
instrument except for some later modifications? 

A Ho, I did not. 


.Vhat did you show to Mr. Mims when you came back 


and asked him to sign? 

A I didn't show anything to Mr. Mims. A subse¬ 

ts 

quent meeting of the trustees was called and an attorney 
from Mr. O'Hara's office came up — I can't remember the 
young man's name -- and he brought the instrument up with 
him at that time. Mr. Palatnik was present, Mr. Mims 
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and myself, Mr. Albanda — 

0 Sir, if you will stop now, I would like to ask 
you another question. 

A I didn't finish answering the one you asked. 

Q I believe you long ago did. 

THli COURT: Let him continue. 

MR. IIAROLD: Surely. 

i\ Mr. Albenda was not there, but he was contacted 
by phone. We had several conversations back and forth. 
Tnere ware several conversations back and forth. There 
were several paragraphs in the agreement that ne was not 
happy with. He didn't want to go along with. I don't 
remember exactly what they were now, so through subsequent 
phone calls and a phone call back to Mr. O'Hara's office, 
the attorney left with the documents, and when they were re¬ 
prepared, tney were mailed from How York City to Mr. Mims 
at our office in Newburgh. 

MR. HAROLD: I would like to have the instru¬ 

ment narked as Plaintiffs' Exhibit 7 in evidence, please. 

MR. SILVERMAN: Ho objection. 

MR. CRANSR: No objection. 

(Plaintiffs' Exhibit 7 was received in 

evidence.) 

0 You then gave directions to the attorney for the 
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fund as to what to put in the instrument tnat he was to 
draft? 

MR. SILVERMAN: I will object to that, your 
donor, "gave directions to the attorney." 

THE COURT: I will let him proceed. He is on 
cross-examination. 

Go ahead, answer the question. 

THE v.ITNESS: Would you repeat the question? 

(Question read.) 

A He asked me some of the things I felt that 
should be included, yes, we did discuss it. 

Q And did you tell him what should be the fee for 
your service? 

What snould be the fee as to my wages and what¬ 
not? 

| 

0 Yes. 

A Yes, I gave him a general outline as to what I 
thought should be. 


Q What did you tell him? 

A I should be paid foreman's wages and fringe 

benefits, the same as any other iron worker and compensation 
for the use of my car and expenses. 

When the instrument came back -- and I show you 
Exhibit 7 in evidence — would you point out to the Court 
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tne specific corrections that were made in the instrument 
that was completed, as you say, by the attorney at your 
instructions? 

MR. EILVKR.'IAl'J: 1 obiect, your Honor. Filled 

out by the attorney at his instructions -- that is not the 
witness' testimony. 

MR. HAROLD: I respectfully suggest it is. 

THE COURT: What changes were made in it after 
you talked to the lawyer? 

MR. HAROLD: Thank you, sir. 

A The changes on this agreement, where they are 
initialed, is this what you are referring to? 

Q Yes, sir, if that is what was made. 

A Those changes were subsequently made in Mr. 
Albenda's office, before he signed it, and the changes wore 
concurred with by the other two trustees. 

0 And that would be on page what, so the Court can 
see it at its pleasure? 

A Well, two is on page 2, one on page 3, and that 
seems to be it. In fact, these changes were typed into 

tne original documents on Mr. Albenda's typewriter, in his 
office in Poughkeepsie, those last changes. 

Q Do you know what the sum total of the per week 

payment by the Annuity Fund to you amounted to? 
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A I believe the Annuity Fund at that time was 
49 cents an hour. 

Q Ho, by tne Annuity Fund -- forgive me, I am 

wrong. I am misleading. 

y 

MR. HAROLD: With tne Court's permission, strike 

that. 

w Please tell me what the Training and Education 

Fund paid you for everything, including its contribution, 
the fringe benefits, ut cetera. 

A They paid me iron workers foreman's wages. 

Q And what was that, sir. 

Let me lead and get it over with because it is 

silly. 

I will read into the record -- 
TilF. COURT: It is just arithmetic. 

MR. HAROLD: No, it has been changed. I will 

read and ask nim if he agrees. 

Q The foreman's wages was $305, correct, sir? 

A That sounds about right. 

Q $100 expenses, correct, sir? 

A 50 for the car, 50 personally, yes. 

Q 42.40 for the Vacation Fund? 

A If that,is it. It was a dollar something an 

nour, a dollar three cents an hour, whatever. 
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0 518.39 for the Annuity Fund? 

A Yes, you are probably right. 

Q And $24 for the Health Fund? 

A Yes. It was 60 cents an hour, the contribution. 

Q 33.40 for the Pension Fund? 

A Yes. 

MR. HAROLD: And I assure the Court that comes 

to $538.60 a week. 

Q Sir, as a trustee, when you came to consider the 

rate of hire of yourself as an employee, did you examine 
the amount of income of the fund per year? 

A Had I? 

Q Yes. 

A Why, I knew what the total worth of the fund was, 

yes. 

g I didn't ask you that, sir. I asked you if 

you knew or inquired or searched to determine the annual 
last income of the fund. 

A I forget at what date we wore getting 8 cents an 

hour, and when we negotiated our last contract we cut it 
back to 4 cents an hour and transferred that 4 cents to 
tne men's wages. 

THE COURT: Please, Mr. Rose, will you listen 
to the question? 
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What was the annual income? 

THE WITNESS: I couldn't say. 

‘IHii COURT: All right, you don't know. 

Q If I read you from Exhibit — 

MR. HAROLD: And I can save the Court's time -- 

Exnuoit 4 illustrates that the annual income for . fiscal 

4 

year ending June 30, 1973 was $34,406. 

Q Would that be about right? 

A Yes, probably. If that is the figure you have, 

it's probably right. 

THE COURT: If you have it in evidence, why do 
you have to ask the question? 

MR. HAROLD: Agreed, sir. 

0 You went on the payrool when, sir? 

A I believe July 2nd. That was a Monday. 

0 When did school open, sir? 

A We opened some time in September or early 
Octobe r. 

MR. HAROLD: Again, I take the Court's 

admonition. It is in evidence. 

0 Do you have any knowledge of the income of the 
fund from July 1, '73 forward? 

A At this.moment I do not. 

MR. HAROLD: Forgive me; with a rebuttal 

Mtas c.H «ICT i 0«j«' r «l "0*1 r«» t> « rt'UMTt.OVit* 
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witness or a stipulation I will take care of that, and 
that is all l want to ask of this witness. 

REDIRECT EXAMINATION 
BY MR. SILVERMAN: 

Q Mr. Rose, w.ien we left Friday, you were directed 
by the Judge to produce here today such records as you 
might have concerning your activities with -the fund, is 
that correct? 

A Yes, sir. 

Q All right. And for the purposes of apprising 

the trustees, did you keep a record in your own handwriting 
of the various work, labor and services performed by you 
for the fund? 

A l'or the most part I did in longhand. In case 

at a trustees' meeting I was questioned on any of the 
aspects of my work, why, I would have a ready reference fer 
myself, yes. 

0 Are these the more or less ready records that 
you kept? 

A Yes, they are. 

MR. SILVERMAN: I would like to offer them, your 
donor, rather than read them at length. It is a day-by¬ 
day diary. 

MR. HAROLD: Excuse me, sir. 


• • 
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(Pause.) 

MR. HAROLD: How can I expedite the Court's 

time, to give intelligent attention to this in the little 
time the Court very understandably wishes me to take? 

THL COURT: Why don't I take them subject to 

a motion to strike? Will that solve your problem? 

MR. HAROLD: Yes, except that my real problem 

is as to an examination -- 

THE COURT: You want to cross-examine about 


them? 

MR. HAROLD: I honestly may be wasting the 

Court's time. 


THE COURT: Go ahead, take your time. 

We have a procedure in the Federal Court known 
as taking peoples depositions, and it is awfully nice if 
lawyers do it before they come here. 

Let me know when you are ready to proceed. 

(Recess.) 

(Defendants' Exhibit A was marked’ for 
identification.) 

THE COURT: All right, Mr. Harold. 

MR. HAROLD: I will have no cross-examination 
concerning that exhibit. I will ask a few more guestions 
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RECPOSS EXAMINATION 
3Y MR. HAROLD: 

Q Sir, I asked you to produce the minutes of the 

trustees' meeting at which any action was taken by a vote 
of the trustees concerning hiring you. Have you produced 
same? 

A do, I do not have that. 

Q Did you look for it? 

A Yes, I did, amongst the material I had. I have 

no access to the office since the end of November, so if 
there is an^ tnere, I don't have it. 

Q And you don't have thorn yourself? 

A No. 

n Did you ever see or hear of any letter written 

** * I 

to any of the trustees informing them of a meeting at which 

I 

the consideration of your hire would take place? 

V A Tossibly it was done by telephone. 

MR. HAROLD: I have no further questions with 
this witness. 

MR. SILVERMAN: I have just one, your Honor. 
REDIRECT EXAMINATION 

9 

3 Y MR. SILVER:IAN: 

g Mr. Rose, did you in any manner threaten, coerce, 
intimidate or use any improper motive with respect to the 
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2 

agreement which was entered into between you and the 


3 

trustees? 


4 

A No, I did not. 


5 

MR. SILVERMAN: No further questions. 


i> 

MR. HAROLD: I have no further questions of this 


7 

j witness. 


8 

THE COURT: You are excused. 


9 

(Witness excused.) 

| 


10 

MR. HAROLD: I would like, with the Court's 


11 

permission and counsel's, to enter as Exhibit 3 a statement 


12 

of the receipts of the fund for the first six months of 


13 

1973. 


14 ' 

MR. SILVERMAN: Just tell me the amount. 


15 

MR. HAROLD: $12,796.98. 


16 

THE COURT: Received. 


17 

(Plaintiffs' Exhibit 3 was received in 


18 

evidence.) 


19 

MR. HAROLD: I forgot a3k one question of 


20 

the witness. If he will stay there, I will ask it. 


i 

21 

THE COURT: All right. 


22 

FURTHER EXAMINATION OF WILLIS C. ROSE 

• 


23 

BY MR. HAROLD: 


24 

q S?r, will you tell the Court why the contribution 


25 

of from 3 cents to 4 cents happened? 
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2 A Yes. We were negotiating a new contract and 

3 we felt tnat there was sufficient reserves in the Training 

4 Fund to carry it for several years with only half that 

5 amount of contribution, and we felt it was beneficial, 

6 where we had lost several wage increments, with the Wage 

7 Stabilization Committee, and therefore we attempted to move 

8 the 4 cents into wages and benefit the rest of the member¬ 


ship . 


Q And the contribution of 8 cents was cut back 

to 4? 

A Right, and the 4 cents that was chopped off was 

moved into wages for the rest of the membership. 

MR. HAROLD: Thank you, sir. 

I have no further questions. 

I have no rebuttal witnesses. 

MR. SILVERMAN: If we are now on a rebuttal 

witness, your donor, may the record indicate that as far as 
Mr. Rose individually charged in this lawsuit is concerned 
we rest. 

We renew the motions which were made at the 

conclusion of the plaintiffs' case and now move on all of 

« 

the evidence for dismissal. 

MR. HAROLD: May I be heard very — 

THE COURT: Just a moment. Let me hear all 


■I . . 
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2 

the other defence lawyers first. 

3 

MR. CRAMER: I would join in that motion on 

4 

behalf of the defendant Robert Palatnik. 

5 

THE COURT: All right. 

6 

MR. HAROLD: In opposition, and in furtherance 

7 

of the few remarks I made the other day, I would make further 

8 

reference to the case of Blankenship v. Boyle, the mine 

9 

$ 

workers trust instrument that helps the Court, if need 

10 

be -- 

11 

THE COURT: Does it have a citation? 

12 

^Vmr. HAROLD: Yes, I do, and let me hand a copy 

13 

to the Court, sir, (handing). 

14 

THE COURT: I just want the record to show what 

. 

15 

the citation is. Counsel. 

16 

MR. HAROLD: Forgive me. I was about to hand 

17 

it to you for a reason, sir. 

18 

THE COURT: I want it in the record so that when 

19 

D * 

I read the record I can go to the case. I have a library. 

**• 

20 

I don't intend to read it now. 

21 

MR. HAROLD: Citation, sir, is 329 Fed. Supp. 

22 

1039 (1971). , 

23 

THE COURT: What court? 

24 

• I 

MR. HAROLD: The District Court of the District 

25 

of Columbia, April 28, 1971, the mine workers -- 

i 


I 
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THE COURT: Thank you. 

MR. HAROLD: The rfcason that I call it to the 
Court’s attention, in terms of my present argument is that 
it helps the Court, if need be, understand the fiduciary 
obligation to maximize trust income by proving investment 
burden was on the trustees, and they must justify their 
conduct. 

It makes clear that the burden of a fiduciary 
action is upon the trustees, that they must bo aware o c . 
their responsibility. 

This was the case where the mine workers took 
trust money and put it into a bank owned by the Mine 
Workers Union, and the question was, well, who is going 
to explain that maybe we make good judgment and maybe we 
were conserving our assets, and maybewe would have lost 
them if we had put them in some place else that would have 
paid a higher interest. 

The District Court said ther^, "Wait a second. 
You arc dealing with your brother, and you have to be 
looked at by the Court in that light, and we are going to 
see whether you exorcise extraordinarily carefully your 

« 

fiduciary relation, and it is upon you. sir, because of 
this relation, to come forward and explain that you did." 

And as you know, this case found in many 
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respects that they did not. 

The same case, from its sub-notes and references: 

"It will be subject to closes scrutiny for sinns 
of solf-dcaling" is another point of the case. 

now, I put that in context here, too, because a 
depreciation of the fund is of absolute concern to a 
trustee, and here we have a .fund that made 34,000 gross 
income in 1973 because as witnesses have said, there was a 
falling off of work, it only made 12,000-plus in the first 
six months of 73, so you are going to run under 30,000. 

You are probably going to run 25,000 gross income, gross 
in<, 'mo for the fund, and here is a man, as a trustee, 
hiring himself at $30,607 per year, more than the probable 
income for the incoming year, and $4000 more -- less than 
the then-incone and, as you admonished me correctly, it is 
all in the record. 

Here they ran the fund for $7500 worth of dis- 
oursemcnts for the teachers, for the secretarial help, and 
for other administrative costs. 

Mow, I also have to read to the Court, but just 
briefly to refer to it, the Department of Insurance of the 
State of .Jew York Welfare Fund Bureau tells us what is a 
fair administrative cost to charge for these trust funds. 

I have had occasion for other reasons to study it. It 
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depends on where they are — it is a variable; there is 


3 

no absolute. If you are running a welfare fund for a 


i 4 - 

1 

factory with 7000 workers, it will run about 4 or 5 per 


5 

cent. If you are running a master mates and pilots, 


6 

deck officers fund, that I have some familiarity with, where 


,7 

you have to go all over the country, the world, to make 


8 

this fund run right, you will go up to 14 per cent for 


9 

administrative costs. But the funds are for the benefit 


10 

of tnc beneficiaries, and the Welfare Department of the 


11 

Insurance Department watches to see that this is not abused, 


12 

and here you have a trustee -- forgive mo my colloquial -- 
i 

1 

13 

* 1 

w ith the gall to hire himself as an administrator with 

i 

14 

$4 000 loss than the total income, and if you take 7500, as 

15 

necessary to run the fund the way it was running, for about 

16 

$5000 or $6000 more than would be in the annual fund, if 

17 

you kept hiring of the teachers, and then if I'm right in 

18 

my anticipation, and they said work was falling off, so 

■ 

19 

you are going to have $25,000 or less in the current 

20 

fiscal year, 12 times 12, and you are qoing to spend 7500 

21 

of that for teachers and incidental expenses, so you are 

22 

talking about $18,000 net and — 

V 23 

THU COURT; Sir, as I understood it, we had a 

24 

notion to dismiss. I deny your motion. 

25 

Is there any rebuttal evidence here, any.defense? 
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MR. CRANER: No, sir. 


THE COURT: Do you all rest? 


MR. SILVERMAN: Yes'. 


MR. CRANER: Defendant Palatnik rests. 


THE COURT: You rest? 


MR. CRANER: Yes. 


MR. SILVERMAN: Yes, 


MR. HAROLD: I rest. 


THE COURT: I didn't mean to cut you off. 

I just wanted to button the case up procedurally. 

MR. HAROLD: Forqive me, sir. 

I am just simply saying that if you v;ill look 
at whether the trustee violated his fiduciary relation -- 
and I am not going to repeat what I said at the end of 


the plaintiffs' case; it would be repetitious; you are 
going to study the record -- ] am just acceting what was 


brought out this afternoon, that you are denuding — I am 
repeating myself -- that you are running away the rest of 
the money, and this strikes to the heart of the breach of 
the fiduciary responsibility which this mine workers case 
struck so haid at. 

Thank you very much. 

THE COURT: All right. 


MR. SILVERMAN: Your Honor mentioned Friday, 
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when we left, that we should be prepared to address our¬ 
selves to the application which is pending before you. 

THE COURT: Yes. 

First of all I v/ant to see what is left here and 
what isn't. This record is something of a mess, to put 
it mildly. 

What about 73 Civil 5152, action for appointment 
of an arbitrator? Is that still alive or dead? 

MR. HAROLD: That is still alive, depending 

upon your Honor's action. If your Honor would void thi:. 

instrument, everything else would fall. 

MR. CRAMER: Your Honor, there is also pending 

a motion to stay that arbitration. 

THE COURT: I understand. I am trying to clean 

up what is up and what is down here. 

MR. CRAWER: Yes, sir. 

THE COURT: There is an action to enjoin defendan 
from continuing refusal to perform duties as a trustee. 

MR. HAROLD: Yes, sir, and that is 74 

THE COURT: And to appoint interim trustees. 

MR. HAROLD: Yes, sir. 

« 4 

THE COURT: Is that still alive? 

MR. HAROLD: Yes, sir. Well, no, 3ir, that is 

not, sir. 
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THE COURT: Do you stipulate to discontinue 


that action? 


MR. HAROLD: I will, sir. 

THE COURT: Do you so stipulate? 

MR. CRANER: Yes. 

MR. SILVERMAN: Yes. 

THE COURT: All.right, action dismissed on 
stipulation. 

MR. HAROLD: May T put on the record -- 

THE COURT: Just a minute, please, Mr. Harold. 
Will you just be quiet a moment? Let me get this thing 
straightened out, then I will hear you ad nauseam. 

Mow, there is a case from Rose's contract case, 
an action on a contract, which was removed from the State 


Court. 


MR. SILVERMAN: That's correct, your Honor. 


THE COURT: That is alive and there is a motion 
pending to remand it, right? 

MR. SILVERMAN: That's right. 

THE COURT: I am going to hear that today. 

I don't even have on my docket list of cases 
here a motion to stay the arbitration. Where is that 


case? 


THE CLERK: That is on 5152. 
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THE COURT: Let me hear that motion to stay 
this arbitration. You say it is alive, this case. 

MR. CRAMER: That is Mr. Harold's motion. 

MR. HAROLD: Yes, sir. 

THE COURT: All right. 

MR. HAROLD: The arbitration came out of a 

petition by the attorney for all four trustees that rose 
out of a claim on whether or not under the contract of 
employment they could discharge Mr. Rose and there was a 
clause in the contract that he could be discharged for 
malfeasance, misconduct and so on, and there was also, 
under the trust agreement, the Federal Court as the person 
to appoint an arbitrator, and initially that . _ what started 
t'nii matter in being. 

Now, I have made a motion to stay that arbitra¬ 
tion pending the outcome of the litigation which has been 
heard by the Court in this hearing, which would void the 
instrument of employment, my argument being that if the 
Court should see fit to void the instrument of employment, 
we need no arbitration. 

THE COURT: I see. All right, I will reserve 

« 

on that, pending what I do with the action for declaratory 
judgment. It will fall with it one way or the other. 

All right, now, let's hear the motion to remand. 

i 

I 

j 
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MR. 5ILVERMAU: Your Honor, Mr. Rose commenced 

on action in the Supreme Court, Rockland County, where he 
is a resident, pleading the contract, saying that he had 
been unduly or wrongfully discharged, if that is the correct 
term, and his salary had not been paid up to that time for, 

I think, about two or three weeks, and v/e had commenced 
the action, claiming damages for the two of three weeks 
salary and pleaded to the Court that during the time that 
the lawsuit was pending in the courts, unless some resolu¬ 
tion were made, he would have an additional salary, until 
such time as tne matter was resolved. 

An answer 'was submitted in that case and then 
it was subject to a motion to remove -- it was subject to 
removal to the United States District Court by Mr. Hatold 
on the ground that it was an integral part of the proceed¬ 
ings, the major portion of which your Honor has heard so 
far. 

It is an action, very simply, based on the 
contract which is before the Court. I would submit to 
the Court that if the Court should take the position in 
this lawsuit that we advance that there was no fraud or t 
duress, then the contract action by Mr. Rose should be 
returned to the Supreme Court for a d -termination there 
as to the issues he raises. 
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THE COURT: Regardless of what position I take, 
how does it got over here? Isn't it just an employment 
contract? 

MR. SILVERMAN: There was a petition for 

removal filed in the United States District Court. It is 
automatically removed. We made a motion to reenter — 

THE COURT: Did' you remove it?' 

MR. HAROLD: Yes. 

THE COURT: Where is the jurisdiction in this 
court for a simple breach of employment contract? 

MR. HAROLD: Involving a Federal trust. 

I will concede the concodable right away. The Courts 
have held that actions under a Federal Taft-Hartley trust 
may and do — 

* 

THE COURT: Suppose they fired the janitor of 

this trust? 

MR. HAROLD: I am stating the concedable, but 

then I am going on to the next step. 

THE COURT: You have got to get over the first 

hurdle first. You mean to tell me that every action 
against a Federal employee, a trust, every broach of 
contract involving a trust is in the rederal Court? 

MR. HAROLD: No, the cases don't state it. 

I concede the concedable. The cases in the Federal Court 
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say it is a State Court action except., and I was about 
to say the exceptions. The exceptions are my affirm¬ 

ative defenses tnat deal with the trustee hiring himself, 
overreaching, bad faith, all of which are affirmative 
defenses which gives this the connotation of a Federal 
gut action under 29 U. S. Code, Section 186. 

THE COURT: You -have got to judge the removabil¬ 
ity of an action by the complaint, not by the defences. 

UR. HAROLD: Again, I also say that the 

defendant has said — he doesn't need to be held to it 
now; the plaintiff in that case -- that should your Honor 
determine that this motion to void the contract is not 
sustainable, that we have an arbitrator, and he has said 
he would concede that the rights of Mr. Rose would be 
determined by tne arbitrator, because I don't want two 
forums. I don't want the State Court action where he 
suer, and the arbitration tribunal that passes judanent on 
his discharge. 

THE COURT: I don't see how I get to it at all. 

I can't take it if I lack jurLsdiction. I just don't see 
your argument that I have jurisdiction here at all, but I 
will reserve decision on it. 

Submit a brief. 

MR. HAROLD: In any event, would you stay your 
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decision until you make your decision in this case which 
may clear up everything? 

THE COURT: All right. 

MR. SILVERMAN: 1 have no objection to that, 

your Honor. 

MR. HAROLD: I have a brief here which I would 
like to file. 

THE COURT: I want briefs on this, and I want 
the record on this hearing, and you will have to order that 
from the court reporter. 

MR. IIAROLD: It Has been done. 

MR. SILVERMAN: It has been done, your Honor. 

THE COURT: • What about your briefs? 

I want a timetable with it. I v/ant it keyed 
to this record. 

MR. HAROLD: I would be pleased to do that, 

particularly in light of -- 

THE COURT: I want briefs based on this record 
that wg nave mada now. 

MR. SILVERMAN: If your Honor would say within 

one week after we receive the record? 

(Discussion off the record.) 

THE COURT: The plaintiff here, Mr. Harold, 

should serve his briefs on the defendants, and you reply 
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record? 

MR. HAROLD: One week, if you give ire the 

Monday after the receipt of the record; I like to work 
weekends if I get stuck. 

THE COURT: Let’s give you i definite date and 
then I can keep track of it. Suppose you serve your brief 
by the 22nd of March on the defendants, .and how long do you 
need to reply? 

MR. SILVERMAN: A week, your Honor. Will a 

week bo too much, your Honor? 

THE COURT: No. The 29th? 

MR. SILVERMAN: Very well, your Honor. 

THE COURT: The 29th, reply, and 1 will not want 

a rebuttal brief unless I ask for if. 

MR. HAROLD: /es, sir. 

THE COURT: And I would like then to be brief, 

to the point, and I want also proposed findings froir. each 
side, proposed findings of fact, conclusions of law. 

All right? 

.MR. HAROLD: Thank you, sir. 

MR. SILVERMAN: Thank you, sir. 

MR. HAROLD: May the Court clerk note, with your 
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permission, I am taking this exhibit to photostat and 


return to counsel? 


THE COURT: All right. 

THE CLERK: ¥ou can have all the exhibits 

if you will just return them to us when you send in your 


brief. 


MR. HAROLD: I w'ould rather; it makes sense. 

THE COURT: All right. 
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